The Convention on the Elimination of All
Forms of Discrimination against Women and
Violence against Women: Implications for
Hong Kong

Andrew Byrnes

Centre for Comparative and Public Law
Faculty of Law
The University of Hong Kong

Occasional Paper No 1
May 1999

KT
4369.85
B99




THE UNIVERSITY OF HONG KONG
LIBRARIES

This book was a gift

from
Centre for Comparative and Public Law
Faculty of Law
The University of Hong Kong




The Convention on the Elimination of All
Forms of Discrimination against Women and
Violence against Women: Implications for
Hong Kong

Andrew Byrnes

Centre for Comparative and Public Law
Faculty of Law
The University of Hong Kong

Occasional Paper No 1
May 1999




Centre for Comparative and Public Law
Faculty of Law
The University of Hong Kong

The Centre for Comparative and Public Law was established in 1995 within the
Faculty of Law of The University of Hong Kong. The purposes of the Centre are to
promote research and other activities in the field of public and comparative law.
The Centre has organised many seminars relating to international law and human
rights in Hong Kong, and has active research projects covering such topics as the
application of international treaties to Hong Kong after 1 July 1997, the
implementation of international human rights standards in Hong Kong law and
practice; and equality and the law.

The Director of the Centre is Andrew Byrnes; the Deputy Director is Peter Feng.
Researchers at the Centre include Kirstine Adams and Moana Erickson (Henry
Luce Scholar visiting with the Centre in 1998-99).

This Occasional Paper is a revise @%‘&%ﬁ%@f a paper presented at a workshop, A
World Free of Violence against \Yq#8n, organised by the Hong Kong Equal
Opportunities Commission on 20"Maz “j,,« d9o. It draws on material that has been
collected through a number of Cé'"écts, including the Hong Kong Treaty
Project (made possible by a grant fréiie Hong Kong Research Grants Council)
and a number of research projects funded by the Committee on Research and
Conference Grants of The University of Hong Kong relating to the Convention on

the Elimination of All Forms of Discrimination against Women.

Further information about the Centre and the CEDAW Convention is available on
the Centre's website: http://www.hku.hk/ccpl/cedaw.htm.

Published by

Centre for Comparative and Public Law,
Faculty of Law,

The University of Hong Kong,

Pokfulam Road.

HONG KONG

Tel: (852) 2859 2951
Fax: (852) 2559 3543
email: abyrnes@hkusua.hku.hk

©1999 Andrew C Bymes
The contents of this paper may be freely reproduced, provided that acknowledgement is made of
the original source. ‘



The Convention on the Elimination of All Forms of Discrimination
against Women and Violence against Women: Implications for Hong
Kong

Andrew Byrnes

SYNOPSIS

The Convention on the Elimination of All Forms of Discrimination, applicable to Hong
Kong since October 1996, requires States parties to take steps to address all forms of
violence against women. This paper first describes the increasing international concern
with violence against women, the manner in which the CEDAW Convention has been
interpreted to cover various forms of gender-specific violence, and the obligations
binding the Hong Kong SAR government under international law.

It then describes the examination of violence against women that took place as part of the
review by the Committee on the Elimination of Discrimination against Women of Hong
Kong’s initial report to the United Nations under the Convention. The paper argues that
the standards of the Convention provide a useful framework for reviewing the situation
and generating a Hong Kong plan of action to address violence against women.

Finally, the paper makes a number of recommendations for steps that could be taken to
address violence against women in Hong Kong more effectively. These include the
establishment of a national machinery for women, a comprehensive review of the present
situation and development of a plan of action, a greater role for the Equal Opportunities
Commission in addressing gender-specific violence, and a review of the legal system in
its responses to the issue.

Andrew Byrnes is a member of the Faculty of Law and Director of the Centre for
Comparative and Public Law at the University of Hong Kong. He has written widely on
the Convention on the Elimination of All Forms of Discrimination against Women and
the work of the Committee on the Elimination of Discrimination against Women
established under it.



The Convention on the Elimination of All Forms of Discrimination
against Women and Violence against Women: Implications for
Hong Kong

Andrew Byrnes®

A. Introduction

This paper takes as its theme the relevance of the United Nations Convention on the
Elimination of All Forms of Discrimination against Women (“the CEDAW Convention” or
“the Convention™)' to issues of violence against women in Hong Kong. It first describes the
increasing international concern with violence against women, the manner in which the
CEDAW Convention has been interpreted to cover various forms of gender-specific
violence, and the obligations binding the Hong Kong SAR government under international
law. It then describes the examination of violence against women in Hong Kong that took
place as part of the review by the Committee on the Elimination of Discrimination against
Women (“the CEDAW Committee” or “the Committee™) of Hong Kong’s initial report to
the United Nations under the Convention. The paper argues that the standards of the
Convention provide a useful framework for reviewing the situation and generating a Hong
Kong plan of action to address violence against women.

B. The CEDAW Convention and violence against women

The topic of violence against women has been a priority issue for those working to ensure
that the international human rights system recognises and responds to violations of the
human rights and dignity of women. The last ten years have seen important advances in
international acknowledgement of the many forms of violence against women, and the
adoption of new standards and procedures to address that violence (as well as efforts to
employ existing standards and procedures for that purpose). Of particular importance in
that regard have been the work of the CEDAW Committee, the adoption by the United
Nations General Assembly of the Declaration on the Elimination of Violence against

" Faculty of Law, The University of Hong Kong

' Reproduced as Annex A in International Women’s Rights Action Watch and the Commonwealth
Sef:rt?tariat, Assessing the Status of Women: A Guide to Reporting under the Convention on the
Elimination of All Forms of Discrimination against Women (2nd ed 1996) [Chinese edition
1997][hereinafter  Assessing the Status of Women]; also available on-line at
http://www.un.org/womenwatch/daw/cedaw/frame.htm. A list of resources on the Convention
appears in Annex A to this paper.
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Women,” and the appointment of a Special Rapporteur on Violence against Women by the
United Nations Commission on Human Rights.

All of these developments share a common perspective that views violence against women
as a human rights issue - not merely a question of criminal justice or family law - in which
the rights of individual women to be free from violation of their physical and mental
integrity should be the starting-point for analysis and action to address such violence.
Gender-specific violence in its myriad forms is seen as both as a form of discrimination
against women, and as a violation of substantive rights, including the right to life, to liberty
and security of the person, the right to be free from torture, and the right to health.

It has become commonplace to refer to a number of different areas of social life in which
women are subjected to gender-specific violence. Both the United Nations Declaration on
the Elimination of Violence against Women® and the Inter-American Convention on
Violence against Women* encapsulate the three categories:

2 Declaration on the Elimination of Violence Against Women, GA Res 48/104 (1994), 1 IHRR
329, reproduced as Annex F in Assessing the Status of Women, supra note 1; also available on-
line at gopher://gopher.undp.org/00/undocs/gad/RES/48/104.

3 Articles 1 and 2 of the Declaration provide:

“Article 1

For the purposes of this Declaration, the term ‘violence against women’ means any act of
gender-based violence that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women, including threats of such acts, coercion or
arbitrary deprivation of liberty, whether occurring in public or in private life.

Article 2
Violence against women shall be understood to encompass, but not be limited to, the following:

(2) Physical, sexual and psychological violence occurring in the family, including battering,
sexual abuse of female children in the household, dowry-related violence, marital rape,
female genital mutilation and other traditional practices harmful to women, non-spousal
violence and violence related to exploitation;

() Physical, sexual and psychological violence occurring within the general community,
including rape, sexual abuse, sexual harassment and intimidation at work, in educational
institutions and elsewhere, trafficking in women and forced prostitution;

(c)  Physical, sexual and psychological violence perpetrated or condoned by the State,
wherever it occurs.”

4 Inter-American Convention on the Prevention, Punishment and Eradication of Violence against
Women (Convention of Belém do Paré), opened for signature, 9 June 1994, entered into force

2
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(a) violence in the family;
(b) violence in the community; and
(c)  violence at the hands of the State.’

From a human rights and international law point of view, each of these raises particular
issues so far as the obligations of the State are concerned; they also may require different

strategies of prevention, punishment and remedy.

The different international efforts to address the issue of violence against women as a
human rights issue share many common themes. The work of the CEDAW Committee
provides a useful reference point for measuring the situation in Hong Kong against
international standards, especially since Hong Kong has recently appeared before the
CEDAW Committee for the examination of its initial report under the Convention.®

The CEDAW Convention and Committee and violence against women

It may come as something of a surprise to many that the CEDAW Convention does not
include the words “violence against women”. This reflects the fact that at the time the
Convention was drafted (1974-1979) the issue of violence against women had not become a
significant issue on the international agenda.

Despite this omission, the issue of violence against women has been one of the major
concerns of the CEDAW Committee in carrying out its functions under the Convention.

March 1995, 33 ILM 1534, available on-line at http://www.cidh.oas.org/basic.htm.

5 Article 2 of the Inter-American Convention provides:

“Violence against women shall be understood to include physical, sexual and psychological
violence:

a. that occurs within the family or domestic unit or within any other interpersonal
relationship, whether or not the perpetrator shares or has shared the same residence
with the woman, including, among others, rape, battery and sexual abuse;

b. that occurs in the community and is perpetrated by any person, including, among
others, rape, sexual abuse, torture, trafficking in persons, forced prostitution,
kidnapping and sexual harassment in the workplace, as well as in educational
institutions, health facilities or any other place; and

c. that is perpetrated or condoned by the state or its agents regardless of where it
occurs.”

¢ For material on the Convention and Hong Kong and the hearings by the CEDAW Committee, see
the CEDAW website of the Centre for Comparative and Public Law, University of Hong Kong:
http://www .hku.hk/ccepl/ cedaw.htm [hereinafter “the HKU CEDAW website”].

3
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These functions include the examination of reports submitted by those countries that have
accepted the provisions of the Convention by ratification or accession (“States parties). The
CEDAW Committee has consistently asked States to provide information about the various
forms of violence against women, and included reference to the subject in its concluding
comments on the reports of individual States parties.

In addition, the Committee has made use of its power to adopt “suggestions and general
recommendations” to set out its views of how the Convention applies to violence against
women and obliges States parties to take measures in response to it. Of particular
importance in relation to violence have been two General recommendations adopted by the
Committee dealing specifically with the topic -- General recommendations 12 (1989) and 19
(1992) (of which the latter is much more detailed)’ - as well as other General
recommendations in which violence is seen as an important factor influencing the full
enjoyment of other rights (e.g., General recommendation 24 (1999) on the right to health®).

The Committee takes the view that gender-specific violence against women is a form of
“discrimination against women”, as that term is defined in article 1 of the Convention. This
includes “violence that is directed against a woman because she is a woman or that affects
women disproportionately. It includes acts that inflict physical, mental or sexual harm or
suffering, threats of such acts, coercion and other deprivations of liberty.”® Violence
against women may therefore involve discrimination against women in relation to the rights
specifically mentioned in the Convention (such as health, or equality before the law) or
other rights not specifically mentioned in the Convention but incorporated into it by
reference as a result of the reference in article 1 to “human rights and fundamental
freedoms” in all fields of life. These include the right to life, to liberty and security of the
person, and the right not to be subjected to torture.

It is important to underline that the Convention requires States parties not merely to ensure
that State officials do not engage in gender-specific violence against women, but also to
take appropriate measures to ensure that private individuals do not do so. The requirement
to take steps to prevent, punish and remedy acts of violence committed by non-State actors
is in many places, including Hong Kong, a crucial dimension of the obligation, since it is
this type of violence which is predominant.

In its General recommendation 19 the Committee examines violence against women under
various articles of the Convention. Central to all of them, though, is the fact that customary

7 General recommendations 12 (1989) and 19 (1992) are reproduced in Annex A to this paper and
are available on line at http://www.un.org/womenwatch/daw/cedaw/recomm.htm.

8 Committee on the Elimination of Discrimination against Women, General recommendation on
article 12: Women and health, 20" session, 19 January-5 February 1999, UN Doc
CEDAW/C/1999/I/WG.IL.WP.2/Rev.1 (1 February 1999) (advance unedited version), available
on line at http://www.un.org/womenwatch/daw/cedaw/genheal.htm (as of 11 May 1999).

®  General recommendation 19, para. 6.

1 Id at para 7
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and traditional attitudes in many cases contribute to, legitimate, and render invisible many
forms of violence. The obligation contained in article 5 of the Convention to address such
traditional attitudes is thus central to confronting violence.

In addition the Committee views issues of violence as falling primarily'' under the
following provisions of the Convention:

e article 6 (trafficking and exploitation of prostitution of women)

e article 11 (work): of particular importance here is sexual harassment in the
workplace, which is characterised as a form of violence against women)
article 12 (health): since violence puts the lives and health of women at risk
article 16 (family life): violence in the family, including battering, rape, other forms
of sexual assault, mental and other forms of violence.

The Committee makes detailed recommendations of the steps that it considers States parties
should take in order to fulfil their obligations under the Convention in relation to violence.'?
Broadly, the measures fall into four broad categories: preventive, punitive, protective, and
remedial. The following gives an overview of the types of measures the Committee
recommends in this General recommendation and in its recent General recommendation on

the right to health:

Compilation of statistics and research
Adequate laws and effective enforcement of those laws
Education of those involved in the legal and related processes who are responsible
for working with victims/survivors of violence
Provision of appropriate protective and support services
Public education to address traditional attitudes that perpetuate violence against
women

o Specific preventive and punitive measures in relation to trafficking and sexual
exploitation
Effective complaints procedures and remedies, including compensation
Services for victims of family violence, rape, sex assault and other forms of gender-
based violence, including refuges, specially trained health workers, rehabilitation
and counselling;

Relevance of CEDAW's standards to Hong Kong

General recommendation 19 not only provides a helpful interpretation of the obligations of
the State under the Convention in this area, but also provides a useful checklist against
which the measures taken by the State can be measured.

" The Committee also refers to the particular situation of rural women (article 14 of the
Convention) and notes the deleterious impact that violence may have on women’s right to
education under article 10.

12 General recommendation 19, para. 24
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Of course, many of the measures suggested by CEDAW have been suggested by others,
including many in Hong Kong. The relevance of CEDAW is that the government is under
an international legal obligation to take appropriate measures to address the problem - it is
not something that can be lightly ignored or half-heartedly pursued.

Furthermore, while the obligations under the CEDAW Convention are the most directly
relevant and have been elaborated in greatest detail, obligations under other treaties
applicable to Hong Kong also require the government to address many forms of violence
against women.

In addition, the guarantees contained in Chapter III of the Basic Law, including the
incorporation by article 39 of the two International Covenants on Human Rights, also
impose both positive and negative obligations on the government to address violence against
women in its various forms.

A role for the Equal Opportunities Commission?

Finally, in my view the issue of violence against women falls with the jurisdiction of the
Hong Kong Equal Opportunities Commission. This includes not just sexual harassment,
which is explicitly dealt with in the Sex Discrimination Ordinance (Cap 480) (“the SDO” or
“the Ordinance”), but other forms of gender-based violence as well. This view is based on
the argument that gender-based violence qualifies as “discrimination against women” as
defined in the SDO. Although the CEDAW Convention is not referred to in the SDO, it
may arguably be legitimately taken into account in its interpretation, since the SDO was
enacted in part to permit the extension of the Convention to Hong Kong. However, this
interpretation of the SDO is not dependent on taking the CEDAW Convention into account.

The consequence of this is that the Equal Opportunities Commission arguably has a broad
jurisdiction to review laws, policies and practices relating to gender-based violence. This
arises out of functions conferred on the Commission by s 64 of the Sex Discrimination
Ordinance, which require it, among other things, to “work towards the elimination of
discrimination”, “promote equality of opportunity between men and women generally”,
and to “work towards the elimination of sexual harassment”.”” The Commission is given
power by s 65 of the Ordinance to undertake research and educational activities which it
considers are necessary or conducive to the performance of its functions, though it is not
necessarily limited to those types of activities in addressing violence against women.

Of particular importance in relation to government policies and programmes is s 21, which
makes it unlawful for the government “to discriminate against a woman in the performance
of its functions or the exercise of its powers.” If one accepts the argument that failing to
take adequate preventive, punitive or remedial measures is a form of discrimination against
women, it may be that the Commission could examine some aspects of the present situation

¥ Even if one adopts a narrow reading of the concept of discrimination, there seems little doubt
that seeking ways to eliminate violence against women can be seen as a form of promoting
“equality of opportunity between men and women generally”.

6
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under that section rather than under its general functions set out in s 64.

In its normal work, or as part of a formal investigation under s 70 of the Ordinance, the
Commission would arguably have the power to consider the adequacy of the government’s
polices and programmes in relation to violence against women.

C. CEDAW and Hong Kong: the initial report of the Hong Kong SAR under
the Convention

The following section looks at the application of the CEDAW Convention to Hong Kong
and the extent to which the provisions which cover violence against women have been
implemented in Hong Kong.

The CEDAW Convention was applied to Hong Kong with effect from 14 October 1996,
after many years of lobbying for its extensions by women’s groups and other human rights
groups in Hong Kong. At the time of its extension to Hong Kong, the United Kingdom
government attached a number of declarations and reservations limiting the obligations it
accepted in relation to Hong Kong. Shortly before 1 July 1997, the People’s Republic of
China formally declared that the Convention would continue to apply to the Hong Kong
SAR, subject to reservations and declarations that were in substance the same as those
entered by the United Kingdom."

Under article 18 of the Convention States parties are obliged to submit reports to the
CEDAW Committee on their implementation of the Convention. The first report is due
within a year of entry into force of the Convention (by 14 October 1997 in the case of Hong
Kong), and reports are then due every four years after that. While the initial report of Hong
Kong was prepared in a timely fashion by the Hong Kong SAR government, its submission
had to await the finalisation of a supplement to the combined third and fourth periodic
reports of China dealing with Mainland China."® That supplement,'® together with the Hong
Kong SAR report, were submitted at the end of August 1998 and made available in Hong
Kong in mid-September 1998. The reports on Mainland China and the Hong Kong SAR
were considered by the CEDAW Committee on 1 and 2 February 1999, and the
Committee’s concluding comments on the report became available soon afterwards.

Violence against women in the Hong Kong SAR government's report and NGO
critiques

The initial report of the Hong Kong SAR government under the Convention'’ dealt with a
number of aspects of violence against women, including sexual harassment in employment,

' The relevant documents are available on-line on the HKU CEDAW website.

® UN Doc CEDAW/C/CHN/3-4

1 UN Doc CEDAW/C/CHN/3-4/Add.1

7 UN Doc CEDAW/C/CHN/3-4/Add.2, available on-line through the HKU CEDAW website (link
to Home Affairs Bureau: http://www.info.gov.hk/hab/top_issue/index_e.htm or /index_c.htm)

7
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domestic violence, but failed to mention others of some importance. In addition, critics of
the report considered that the report failed to reflect the considerable problems that still
existed in some areas even where some measures to address violence had been taken. They
also pointed out that the information provided on some topics was incomplete, that some
measures were inadequate in some areas and that the government’s overall approach to
issues lacked coordination and was insufficiently responsive to the needs of those who were
subjected to different forms of gender-based violence.

The following are some of the concerns expressed by non-governmental organisations
which prepared critiques of the government’s report under the CEDAW Convention: "

e Limited statistical data in a number of areas of violence against women

e A “family-oriented” approach to spousal violence which places the unity of the
(nuclear) family unit above the individual rights of the woman to be free from violence

e An attitude on the part of law enforcement authorities that spousal abuse is a “private”
matter rather than a matter of individual rights and criminal law

e Insufficient training and sensitisation of law enforcement officials to equip them to
handle such cases appropriately

e Inadequate preventive public education on issues of violence, including efforts to
eradicate the stigma that attaches to those subjected to sexual violence

e Ineffective coordination of government policies and programmes addressing violence,
despite the existence of the on the Interdisciplinary Working Group on Prevention of
Spouse Battering

e Problems of access to alternative housing for battered spouses who wish to leave the
matrimonial residence

e Inadequate resources for the provision of remedial and rehabilitative services to those
subjected to violence by spouses and partners.

e The failure of the criminal law clearly to state that rape of a wife by her husband
constitutes “unlawful sexual intercourse” under the Crimes Ordinance; a need to
reexamine the substantive categories of criminal law relating to sexual assault, as well
as procedural and evidentiary rules

' This non-exhaustive listing is based on the papers presented at the seminar on Hong Kong and the
Implementation of the Convention of All Forms of Discrimination against Women, Centre for
Comparative and Public Law, Faculty of Law, University of Hong Kong, on 28 November
1998, as well as reports submitted to the CEDAW Committee by a number of Hong Kong
NGOs. Most of these papers are available on the HKU CEDAW website.

8
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e The need for further education and sensitisation of medical health professionals, law
enforcement officials, lawyers and judges involved in responding to the needs of women
subjected to various forms of violence

e Inadequate or non-enforcement of the law relating to violence against women in the case
of sex workers

e Failure on the part of government to address the question of trafficking and forced
prostitution adequately and a tendency punish or deport trafficked women from outside
Hong Kong rather than seeking to use their evidence to attack the syndicates involved in
this trade

o The need for better education and services in relation to the abuse of girls, including the
sexual abuse of girls in the family context.

These criticisms suggest that the Hong Kong government may have failed in a number of
areas to implement fully its obligations under the Convention. While the government has
clearly done much, the inadequacies which are claimed to exist suggest that they may be
many more measures that the government may be obliged to undertake in order to live up to
its obligation “to pursue by all appropriate means and without delay a policy of eliminating
discrimination against women”.'

CEDAW's concluding comments

All these inadequacies were brought to the attention of the CEDAW Committee in various
forms, together with the many other concerns about discrimination against women in Hong
Kong. In its concluding comments on the Hong Kong report, the Committee identified a
number of issues about which it was concerned. The relevant paragraphs read:

“73. The Committee is concerned that the Domestic Violence Ordinance applies
only to physical abuse in marital relations, and that it does not provide for
counselling and treatment of offenders. It also notes with concern that the report
does not contain information on rape and that marital rape is not considered a
criminal offence in the Hong Kong Special Administrative Region.

74.  The Committee recommends that the Administration enhance services for
survivors of domestic violence, including domestic workers, with a view to their
empowerment and rehabilitation, including through psychological counselling, legal
aid and temporary shelter and appropriate health services. Tke Committee also urges
the amendment of existing legislation to include marital rape as a criminal offence.
It requests the Government to provide information on sexual crimes, including rape
and marital rape, in its next report under article 18 of the Convention.

75.  The Committee notes that while prostitution itself is not unlawful, provisions
to ensure the health and safety of sex workers are unclear, and there may be

1 Article 2 of the Convention.
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discrimination against women in the enforcement of related crimes.

76.  The Committee recommends that adequate regulations to protect women sex
workers be put in place and enforced. It also recommends that the Government
monitor the links between the presence of migrant women, a regulatory approach to
prostitution and trafficking in women.

77.  The Committee commends efforts to develop a standard labour contract for
migrant workers with provision for minimum wages, but it is concerned that these
workers can be exposed to abuse and custodial violence.

78.  The Committee recommends that the administration monitors and takes
action to protect women migrant workers from abuse and violence, as well as to
prevent such violence.”

While the Comrmittee took up only a number of the problems raised by Hong Kong NGOs,
it should not be assumed that its failure to take up others is evidence that the Hong Kong
government is not obliged under the Convention to address those matters. One should
remember that the Committee had only a very brief meeting on the Hong Kong report,
which was considered together with the reports on Mainland China and which therefore
received less detailed attention than it might otherwise have received.

D. Conclusions

It seems clear that Hong Kong, like nearly all other jurisdictions, has some way to go in
order to address violence against women adequately and in so doing fulfil its obligations
under the CEDAW Convention. The hearings on Hong Kong’s initial report under the
Convention provide a useful opportunity for reviewing the progress that has been made and
the many challenges and problems that still need to be overcome. Many detailed
suggestions have already been made and will continue to be made by those who are expert
in the various fields involved, and it serves no real point in rehearsing them here.

However, I would like to make a number of suggestions which derive from the CEDAW
framework and the discussion that has taken place around the initial Hong Kong report. In
addition to responding substantively to the specific recommendations made by the CEDAW
Committee in its concluding comments, the following should be done:

(@) the government must establish a proper and effective national machinery within
government, as recommended by the CEDAW Committee and many Hong Kong
organisations: this would be responsible for developing and implementing, in
consultation with NGOs, a coordinated and comprehensive government policy to
address violence that overcomes the existing problems;

(b)  there should be a comprehensive review of the extent to which violence against

10
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(c)

(@

women in Hong Kong is being adequately addressed; the CEDAW Convention and
the jurisprudence of the CEDAW Committee would provide a useful framework for
this review, which should lead to the adoption of a regional plan to eliminate

violence against women;

the Equal Opportunities Commission should take up the issue of violence against
women as a priority issue, both as part of the performance of its general functions
and also, as appropriate, as part of its investigative and other roles; and

a study of gender and the legal system (including the courts) should be carried out,
in order to assess the extent to which the legal system fails adequately to respond to

violence against women and the reasons for this, and to devise an appropriate plan
of action to address any problems that are identified.

seskeskkeok
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ANNEX A

SOME USEFUL SOURCES ON THE CONVENTION ON THE
ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST
WOMEN

On-line resources

United Nations Division for the Advancement of Women website:
http:// ww.un.org/womenwatch/daw/cedaw

CEDAW website of the Centre for Comparative and Public Law, Faculty of Law, The
University of Hong Kong: http://www.hku.hk/ccpl/cedaw.htm (with many links to
Hong Kong material as well as international material

Rebecca Cook and Valerie Oosterveld, Select Bibliography on Women’s Rights:
updated and made available on-line through the Internet by the Laskin Law Library at
the University of Toronto: http://www.law.utoronto.ca/pubs/h_rghts.htm

International Women’s Rights Action Watch IWRAW) website:
http://www.igc.apc.org/iwraw/index.html

International Women’s Rights Action Watch (Asia-Pacific) website: http://women-
connect-asia.com/iwraw/

International Women’s Rights Project, Center for Feminist Research, York
University, which contains a bibliography:
http://www.web.net/~marilow/resources.htm

UNIFEM and IWRAW (Asia-Pacific)’s CEDAW-in-Action Internet Working Group
(to conclude mid-1999, archived at http://www.sdnp.undp.org/cedaw/)

UNIFEM’s Internet Working Group to End Violence against Women (concluded

March 1999, archived at
http://www.unifem.undp.org/campaign/violence/summary.htm)

Other publications

Philip Alston, "The Purposes of Reporting", in Office of the High Commissioner for
Human Rights, United Nations Institute for Training and Research and United Nations
Staff College Project, Manual on Human Rights Reporting under Six Major Human Rights
Instruments (New York: United Nations, 2™ ed 1997) 19-24
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Cecil Bernard and Petter Wille, "The Preparation and Drafting of a National Report”, in
Office of the High Commissioner for Human Rights, United Nations Institute for Training
and Research and United Nations Staff College Project, Manual on Human Righis
Reporting under Six Major Human Rights Instruments (New York: United Nations, 2™ ed

1997) 25-36

Noreen Burrows, "The 1979 Convention on the Elimination of All Forms of
Discrimination Against Women", (1985) Netherlands International Law Review 419-457

Andrew Bymes, Jane Connors and Lum Bik (eds), Advancing the Human Rights of
Women: Using International Instruments in Domestic Litigation: Papers and
statements from the Asia/South Pacific Regional Judicial Colloquium, Hong Kong,
20-22 May 1996 (London: Commonwealth Secretariat, 1997)

Andrew Bymes, "Using International Human Rights Norms in Constitutional
Interpretation to Advance the Human Rights of Women", paper presented at the 50th
Anniversary Conference, Faculty of Law, University of Colombo, Sri Lanka, 23-26
July 1998

Andrew Bymes, “The Committee on the Elimination of Discrimination against
Women” in Philip Alston (ed), The United Nations and Human Rights: A Critical
Appraisal (Oxford: Clarendon Press, 2nd ed, forthcoming, 1999)

Rebecca Cook and Valerie Oosterveld, “A Select Bibliography of Women’s Human
Rights”, (1995) 44 American University Law Review 1429-1471 [This bibliography is
updated and made available on-line through the Internet by the Bora Laskin Law Library
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ANNEX B

GENERAL RECOMMENDATIONS 12 AND 19
ADOPTED BY THE
COMMITTEE ON THE ELIMINATION OF DISCRIMINATION AGAINST
WOMEN

General Recommendation No. 12 (eighth session, 1989)
Violence against women

The Committee on the Elimination of Discrimination against Women,

Considering that articles 2, 5, 11, 12 and 16 of the Convention require the States parties to
act to protect women against violence of any kind occurring within the family, at the work
place or in any other area of social life,

Taking into account Economic and Social Council resolution 1988/27,

Recommends to the States parties that they should include in their periodic reports to the
Committee information about:

1. The legislation in force to protect women against the incidence of all kinds of
violence in everyday life (including sexual violence, abuses in the family, sexual
harassment at the work place etc.);

2. Other measures adopted to eradicate this violence;

3. The existence of support services for women who are the victims of aggression or
abuses;

4. Statistical data on the incidence of violence of all kinds against women and on
women who are the victims of violence.

General Recommendation No. 19 (11th session, 1992)
Violence against women
Background

1. Gender-based violence is a form of discrimination that seriously inhibits women's ability
to enjoy rights and freedoms on a basis of equality with men.

2. In 1989, the Committee recommended that States should include in their reports

information on violence and on measures introduced to deal with it (General
recommendation 12, eighth session).
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3. At its tenth session in 1991, it was decided to allocate part of the eleventh session to a
discussion and study on article 6 and other articles of the Convention relating to violence
towards women and the sexual harassment and exploitation of women. That subject was
chosen in anticipation of the 1993 World Conference on Human Rights, convened by the
General Assembly by its resolution 45/155 of 18 December 1990.

4. The Commuttee concluded that not all the reports of States parties adequately reflected
the close connection between discrimination against women, gender-based violence, and
violations of human rights and fundamental freedoms. The full implementation of the
Convention required States to take positive measures to eliminate all forms of violence
against women.

5. The Committee suggested to States parties that in reviewing their laws and policies, and
in reporting under the Convention, they should have regard to the following comments of
the Committee concerning gender-based violence.

General comments

6. The Convention in article 1 defines discrimination against women. The definition of
discrimination includes gender-based violence, that is, violence that is directed against a
woman because she is a woman or that affects women disproportionately. It includes acts
that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and
other deprivations of liberty. Gender-based violence may breach specific provisions of the
Convention, regardless of whether those provisions expressly mention violence.

7. Gender-based violence, which impairs or nullifies the enjoyment by women of human
rights and fundamental freedoms under general international law or under human rights
conventions, is discrimination within the meaning of article 1 of the Convention. These
rights and freedoms include:

(a) The right to life;
(b) The right not to be subject to torture or to cruel, inhuman or degrading treatment

or punishment;

(c) The right to equal protection according to humanitarian norms in time of
international or internal armed conflict;

(d) The right to liberty and security of person;

(e) The right to equal protection under the law;

(f) The right to equality in the family;
(g) The right to the highest standard attainable of physical and mental health;

(h) The right to just and favourable conditions of work.
8. The Convention applies to violence perpetrated by public authorities. Such acts of

violence may breach that State's obligations under general international human rights law
and under other conventions, in addition to breaching this Convention.
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9. It is emphasized, however, that discrimination under the Convention is not restricted to
action by or on behalf of Governments (see articles 2(e), 2(f) and 5). For example, under
article 2(e) the Convention calls on States parties to take all appropriate measures to
eliminate discrimination against women by any person, organization or enterprise. Under
general international law and specific human rights covenants, States may also be
responsible for private acts if they fail to act with due diligence to prevent violations of
rights or to investigate and punish acts of violence, and for providing compensation.

Comments on specific articles of the Convention

Articles 2 and 3

10. Articles 2 and 3 establish a comprehensive obligation to eliminate discrimination in all
its forms in addition to the specific obligations under articles 5-16.

Articles 2(f), 5§ and 10(c)

11. Traditional attitudes by which women are regarded as subordinate to men or as having
stereotyped roles perpetuate widespread practices involving violence or coercion, such as
family violence and abuse, forced marriage, dowry deaths, acid attacks and female
circumcision. Such prejudices and practices may justify gender-based violence as a form of
protection or control of women. The effect of such violence on the physical and mental
integrity of women is to deprive them the equal enjoyment, exercise and knowledge of
human rights and fundamental freedoms. While this comment addresses mainly actual or
threatened violence the underlying consequences of these forms of gender-based violence
help to maintain women in subordinate roles and contribute to the low level of political
participation and to their lower level of education, skills and work opportunities.

12. These attitudes also contribute to the propagation of pornography and the depiction and
other commercial exploitation of women as sexual objects, rather than as individuals. This
in turn contributes to gender-based violence.

Article 6

13. States parties are required by article 6 to take measures to suppress all forms of traffic
in women and exploitation of the prostitution of women.

14. Poverty and unemployment increase opportunities for trafficking in women. In addition
to established forms of trafficking there are new forms of sexual exploitation, such as sex
tourism, the recruitment of domestic labour from developing countries to work in
developed countries and organized marriages between women from developing countries
and foreign nationals. These practices are incompatible with the equal enjoyment of rights
by women and with respect for their rights and dignity. They put women at special risk of
violence and abuse.

15. Poverty and unemployment force many women, including young girls, into
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prostitution. Prostitutes are especially vulnerable to violence because their status, which
may be unlawful, tends to marginalize them. They need the equal protection of laws against
rape and other forms of violence.

16. Wars, armed conflicts and the occupation of territories often lead to increased
prostitution, trafficking in women and sexual assault of women, which require specific
protective and punitive measures.

Article 11

17. Equality in employment can be seriously impaired when women are subjected to
gender-specific violence, such as sexual harassment in the workplace.

18. Sexual harassment includes such unwelcome sexually determined behaviour as physical
contact and advances, sexually coloured remarks, showing pornography and sexual
demand, whether by words or actions. Such conduct can be humiliating and may constitute
a health and safety problem,; it is discriminatory when the woman has reasonable grounds to
believe that her objection would disadvantage her in connection with her employment,
including recruitment or promotion, or when it creates a hostile working environment.

Article 12

19. States parties are required by article 12 to take measures to ensure equal access to
health care. Violence against women puts their health and lives at risk.

20. In some States there are traditional practices perpetuated by culture and tradition that
are harmful to the health of women and children. These practices include dietary
restrictions for pregnant women, preference for male children and female circumcision or

genital mutilation.
Article 14

21. Rural women are at risk of gender-based violence because traditional attitudes
regarding the subordinate role of women that persist in many rural communities. Girls from
rural communities are at special risk of violence and sexual exploitation when they leave
the rural community to seek employment in towns.

Article 16 (and article 5)

22. Compulsory sterilization or abortion adversely affects women's physical and mental
health, and infringes the right of women to decide on the number and spacing of their

children.
23. Family violence is one of the most insidious forms of violence against women. It is

prevalent in all societies. Within family relationships women of all ages are subjected to
violence of all kinds, including battering, rape, other forms of sexual assault, mental and
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other forms of violence, which are perpetuated by traditional attitudes. Lack of economic
independence forces many women to stay in violent relationships. The abrogation of their
family responsibilities by men can be a form of violence, and coercion. These forms of
violence put women's health at risk and impair their ability to participate in family life and
public life on a basis of equality.

Specific recommendation

24. In light of these comments, the Committee on the Elimination of Discrimination against
Women recommends that:

(@

®

(©)

States parties should take appropriate and effective measures to overcome all
forms of gender-based violence, whether by public or private act;

States parties should ensure that laws against family violence and abuse, rape,
sexual assault and other gender-based violence give adequate protection to all
women, and respect their integrity and dignity. Appropriate protective and
support services should be provided for victims. Gender-sensitive training of
judicial and law enforcement officers and other public officials is essential for
the effective implementation of the Convention;

States parties should encourage the compilation of statistics and research on the
extent, causes and effects of violence, and on the effectiveness of measures to
prevent and deal with violence;

(d) Effective measures should be taken to ensure that the media respect and promote

®

®

®

)

@

)

respect for women;

States parties in their reports should identify the nature and extent of attitudes,
customs and practices that perpetuate violence against women and the kinds of
violence that result. They should report on the measures that they have
undertaken to overcome violence and the effect of those measures;

Effective measures should be taken to overcome these attitudes and practices.
States should introduce education and public information programmes to help
eliminate prejudices that hinder women's equality (recommendation No. 3,
1987);

Specific preventive and punitive measures are necessary to overcome trafficking
and sexual exploitation;

States parties in their reports should describe the extent of all these problems
and the measures, including penal provisions, preventive and rehabilitation
measures that have been taken to protect women engaged in prostitution or
subject to trafficking and other forms of sexual exploitation. The effectiveness
of these measures should also be described;

Effective complaints procedures and remedies, including compensation, should
be provided;

States parties should include in their reports information on sexual harassment,
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and on measures to protect women from sexual harassment and other forms of
violence of coercion in the workplace;

(k) States parties should establish or support services for victims of family violence,
rape, sexual assault and other forms of gender-based violence, including
refuges, specially trained health workers, rehabilitation and counselling;

(I) States parties should take measures to overcome such practices and should take
account of the Committee's recommendation on female circumcision
(recommendation No. 14) in reporting on health issues;

(m) States parties should ensure that measures are taken to prevent coercion in
regard to fertility and reproduction, and to ensure that women are not forced to
seek unsafe medical procedures such as illegal abortion because of lack of
appropriate services in regard to fertility control;

(n) States parties in their reports should state the extent of these problems and
should indicate the measures that have been taken and their effect;

(o) States parties should ensure that services for victims of violence are accessible
to rural women and that where necessary special services are provided to
isolated communities;

(p) Measures to protect them from violence should include training and employment
opportunities and the monitoring of the employment conditions of domestic
workers;

(q) States parties should report on the risks to rural women, the extent and nature of
violence and abuse to which they are subject, their need for and access to
support and other services and the effectiveness of measures to overcome
violence;

(r) Measures that are necessary to overcome family violence should include:

(i) Criminal penalties where necessary and civil remedies in cases of
domestic violence;

(ii) Legislation to remove the defence of honour in regard to the assault or
murder of a female family member;

(iii) Services to ensure the safety and security of victims of family violence,
including refuges, counselling and rehabilitation programmes;

(iv) Rehabilitation programmes for perpetrators of domestic violence;

(v) Support services for families where incest or sexual abuse has occurred;

(s) States parties should report on the extent of domestic violence and sexual abuse,
and on the preventive, punitive and remedial measures that have been taken;

(t) States parties should take all legal and other measures that are necessary to
provide effective protection of women against gender-based violence, including,
inter alia:
(i) Effective legal measures, including penal sanctions, civil remedies and
compensatory provisions to protect women against all kinds of violence,
including inter alia violence and abuse in the family, sexual assault and
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sexual harassment in the workplace;
(i) Preventive measures, including public information and education

programmes to change attitudes concerning the roles and status of men and

women;
(iii) Protective measures, including refuges, counselling, rehabilitation and

support services for women who are the victims of violence or who are at
risk of violence;

(u) States parties should report on all forms of gender-based violence, and such
reports should include all available data on the incidence of each form of
violence and on the effects of such violence on the women who are victims;

(v) The reports of States parties should include information on the legal, preventive
and protective measures that have been taken to overcome violence against
women, and on the effectiveness of such measures.
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