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FOREWORD

Wit (am'fy, %ivsuéfy,

/mtsma[ care within us,

we Look to /a'z &7[ @ ’Zl:ZO/Z.@,

and @éd[[&ﬂg&i we pusue.

As the Editor-in-Chief, one is usually trapped in a somewhat paradoxical
dilemma — when a publication receives applause, you dare not take too much of
the praise, as it is really the substance of various contributors and editors that is
appealing; on the contrary, it is a virtual certainty that you have to shoulder all the
blame for failure in putting together individual talents into a complete mosaic for
the enjoyment of the readers.

Upon my soul, the coming into existence of a publication is far outweighed by
the pleasure derived during the process of its making. Beginning with a very raw
theme, then a bundle of handwritings and eventually the grinding away at refinement
of layout, such process calls for a determined mind and a sound body. It is not even
recognized as a “flow” as it never lacks times of difficulties, confusion and
disappointment. But it is also through such repetitive testing that perseverance and
self-confidence are strengthened.

Having the opportunity in concluding my work by this foreword, I must make
it clear that it’s not my own production! Instead, it’s the result of teamwork of the
whole board of editors, to whom I am much indebted for their coming to terms with
my aggressiveness and stubbornness. Far beyond mere endurance, they have always
answered my harsh requests with hard work together with commitment. In particular,
I would like to thank Jonathan and Rebecca. If not for their respective support and
inspiration, I would have never made it!

Tang Kam Wing
Editor-in-Chief




This is the message which Professor Albert H. Y. Chen, Dean of the Faculty,
wrote to the new students joining the Faculty in August 1998.

University education is a precious gift in life that not everybody has the
chance to enjoy even once in a lifetime. On behalf of the University of
Hong Kong and its Faculty of Law, I would like to welcome you to this new
stage in your life, this door to further knowledge, this adventure in exploring
both the world of the intellect and the world of university student activities.

At the beginning of this stage in your life, it is a good time for you to think,
reflect, meditate and discuss with your friends about these basic questions: What
is university education? What is legal education? What do I want to get out of it? What do I want to do with
my University years? What kind of person do I want to become? What do I want to achive in this life?

There is no single, uniform and correct answer to these questions. Each one of you will have to find your
own answers. But before the answers can be found, you must ask the questions and think hard about them. If
you never ask these questions now and attempt to answer them, there is the risk that you may regret a few
years later and discover that you have wasted your time.

Every moment of time is indeed so percious. It is unique, unrepeatable, and slipping away from us so
quickly and easily if we do not grasp hold of it. There is a saying: “Seize the day.” Let us appreciate the
blessing of the rising sun every day bringing to us a new beginning. A chance to learn. A chance to grow. A
chance to live this life to the full. Although life has its darker sides, and no one can be free from pain and
suffering in this life, there are also so many beautiful things in life which make it worth living. There is
knowledge, wisdom and insight. There is faith, hope and love. There is solidarity, friendship and conversation.
There is loyalty, sincerity and trust. And there is, after everything, memory of all things bright and beautiful,
and of all kind and good deeds that have ever been done by any one of us.

May I take this opportunity to wish that your University life will be a time of intellectual and spiritual
growth for you, and that your journey of personal growth will continue when you graduate. May I share with
you Confucius’ view of life as a process of growth:

The Master said, “At fifteen I set my heart on learning; at thirty I took my stand; at forty I was never in
two minds; at fifty I understood the Decree of Heaven; at sixty my ear was attuned; at seventy I followed my
heart’s desire without overstepping the line.” (Analects, Book II)
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Professor Albert Chen



REFLECTIONS OF THE DEPARTMENT HEAD

Dept. of Professional Legal Education

H aving joined the University in 1983 I have been a member of
the Department of Professional Legal Education since the School
of Law split into the Departments of Law and Professional Legal
Education more than 10 years ago. I have been the Head of that
Department for five of those years. I am rather alarmed to think that I
must have taught nearly 3,000 of the present solicitors and barristers
in Hong Kong! Life in the Faculty and the nature of my work have,
however, changed quite significantly over that period.

In the early days of the Law School life was reasonably simple. We had 60 PCLL students and most of
my time was spent teaching. I knew the names of all my students and felt close to them. Now I have 400
PCLL students and only know the names of the naughty ones! I do very little teaching save to the full student
class which can only be conducted in the largest lecture theatre in the University (and this only barely seats
them all). Sadly I have very little close contact with any of my students any more. Now perhaps 40% of my
working time is devoted to writing, 40% to administration and only 20% to teaching and preparing for classes.

You may think that a head of department is a very grand and powerful position. It is not! The head is the
servant of everyone. Most of my administrative time is devoted to such mundane tasks as organising the
teaching time table, ensuring that we have adequate staffing, ordering stationery and equipment, conducting
the examination process, balancing (or failing to balance) the budget and attending countless meetings. I sit
on many professional bodies and am involved in the teaching and qualification of overseas lawyers who wish
to practise in Hong Kong. I also spend quite a substantial amount of time representing the department at
functions organised by the Government, the professions or the judiciary. In so doing I have consumed more
snacks washed down by glasses of red wine than is good for my health!

When the teaching is over and the administrative tasks that my wonderful secretary Cecilia insists that I
perform are done, I can get down to some research and writing. My writing is done mainly in the evenings,
weekends and vacations and I write mainly in the areas of conveyancing, civil procedure and legal ethics. 1
am very fortunate in that I still find law fascinating and challenging and to research a legal issue and reach a
clear and logical conclusion gives immense satisfaction.

I miss the teaching. There is nothing so stimulating as to teach a class of enthusiastic students who
respond to questions, argue the law and show an interest in the subject matter under discussion. On the other
hand, to teach a class who remains silent and whose only involvement in the session is to sit with downcast
eyes copying down everything that is said is disheartening. My greatest criticism of Hong Kong students is
their unwillingness to question authority, whether that authority be a teacher or text book. A successful
practitioner must be able to challenge authority by logical argument and to advocate a cause.

I have spent more of my academic life in Hong Kong than any other jurisdiction. Over the past 20 years
the Faculty has gone from strength to strength; it attracts very able students and has a fine staff of quality
teachers . In conclusion I feel enormous affection for and pride in the Faculty, its students, staff and the
lawyers that have graduated from its ranks. I very much hope that it will continue to prosper.

'
Sul S

Cﬂ ] Chet “f
Professor Michael Wilkinson



REFLECTIONS OF THE DEPARTMENT HEAD

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Department of Law

hen I first left Canada to work abroad, my professional friends there asked

me why I would want to leave behind the security of my position in an
established law firm, and the certainty of life in my native country. Well, there was
no shortage of answers, but my sentiments were perhaps best expressed by the poet
Robert Frost in The Road Not Taken —

Two roads diverged in a yellow wood,
And sorry I could not travel both

I went down the less travelled road, which was a winding one, and came to Hong Kong in 1989, via West
Africa, where I had been doing law reform work for the government of a small, developing nation. My
intention in coming to Hong Kong was to take up a teaching position at HKU for a two year term, and then
move on, as I had been doing all of my adult life. However, I did not then realize how much I would like Hong
Kong, the people, the students, and my job as university teacher and academic.

My current position, as Department Head, was also beyond my contemplation. I never imagined myself
in such a role, and it is still a surprise to me how it came about. Having served as Deputy Head from 1993, and
Acting Head in 1995, I naively thought that my administrative obligations were more than discharged. However,
others thought differently, and perhaps as a matter of expedience, it was easier to leave me in this office rather
than try to find a new tenant.

What are my thoughts as this time on being Department Head, as I approach the final semester of my
three year term? Well, it has certainly shown me another side of academic life. It is a considerable challenge
to try to be a good teacher and even a modestly accomplished academic while negotiating the subtleties and
personalities of a large teaching department of 33 colleagues from more than a dozen countries. However, on
balance, I consider myself lucky to work with such a friendly and professional group of academics and
support staff who are committed to their work, to the education of law students, and to the institution of law
in Hong Kong. This aspect of the job has proved not as difficult as some people would think.

Of greater interest to you perhaps is the role of Department Head vis-a-vis the students and the teaching
programme. Indeed, this is the more interesting and rewarding part of my administrative work, although it has
its hazards too. It may come as a surprise to learn that there are actually about a dozen degree or diploma
programmes in the Department of Law, comprising as many as 550 students. This can make for a busy life for
a Department Head. Early in my tenure as Department Head I announced that I would receive students in my
office as I always had, without the necessity of a formal appointment, assuming of course that I am not
otherwise engaged. This has proved an expensive promise, but I still follow this practice today. For me, the
students are and will always be my primary constituency, and take priority over my colleagues (but don’t tell
my colleagues!).

Teaching remains the greatest joy of my job, and I look forward to the day when I can return to full-time
teaching and academic work. However, this is the age-old cry of the university academic/administrator, and I
will not go on here about that. For now, I have no regrets, and I find confirmation in the words of the poet —

Two roads diverged in a wood, and [ —
I took the one less travelled by,
And that has made all the difference.

(05 AL

Mr. Rick Glofcheski
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Introduction

The information contained in the following section is obtained from the Law Faculty Office of HKU and
the Career Education and Placement Centre:

e Academic Result (1989-1998)

e Sex Ratio (1989-1998)

¢ Employment — Employment sector (95-97)
— Basic Salary & Gross Income (94-97)

Bachelor of Laws

Second Second Total
First Class Class Third of student
Year Class (Upper) (Lower) Class Passed graduated
1997-98 13 54 63 4 0 134
1996-97 9 47 83 4 0 143
1995-96 6 41 97 5 0 149
1994-95 7 49 73 10 1 140
1993-94 1 26 99 16 0 142
1992-93 0 21 99 12 0 132
1991-92 3 38 95 12 0 148
1990-91 0 37 92 2 0 131
1989-90 3 32 92 14 0 141
1988-89 0 29 87 12 0 128
Sex Ratio of LLB Students Over Past Ten Years
120
100
80
ONo. of
60 Male
ENo. of
40 ] Female
20 H

88-89 89-90 90-91 91-92 92-93 93-94 94-95 9596 96-97 97-98
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92% of the 1995 PCLL graduates were employed in commercial & industrial field. The remaining 8%
joined the civil service. (Figure 1)

B Civil Service

O Commerce & Industry

92%

Figure 1. Employment Sectors of 1995 graduates

86% of the 1996 PCLL graduates were employed in commercial & industrial field. The remaining 12%
joined the civil service and 2% worked in community, social & personal services. (Figure 2)

2% (A) 12% (B)
B Comm, Soc. & Per. Services (A)

O Civil Services (B)
O Commerce & Industry (C)

86% (C)

Figure 2. Employment Sectors of 1996 graduates

Most (92% or 122 graduates) of the 1997 PCLL graduates were employed in commercial & industrial
field, followed by 6.8% (9 graduates) in the civil service. This remaining 0.8% (1 graduate) joined the education
sector. (Figure 3)

0.8% (A) 6.8% (B)

B Education (A)
O Civil Services (B)
O Commerce & Industry (C)

92% (C)

Figure 3. Employment Sectors of 1997 graduates



Basic Salary and Gross Income

The remuneration received by the 1994 to 1997 graduates is shown as follows:

Mean Median Minimum Maximum
gj;‘r"y PCLL '94 $17,120 $13,000 $8,000 $75,000
95 $15,262 $13,000 $0 $34,000
'96 $20,346 $15,000 $8,000 $102,900
97 $18,864 $16,000 $0 $37,500
HES 94 $17,306 $15,000 $7,000 $75,000
Average
'95 $16,431 $15,000 $0 $54,145
'96 $18,492 $15,500 $6,650 $102,900
'97 $19,306 $18,000 $0 $66,500
g PCLL '94 $19,397 $15,000 $8,000 $135,000
Income
95 $16,177 $14,000 $0 $34,000
'96 $21,944 $16,792 $8,000 $129,900
97 $19,839 $17,333 $0 $44,500
HER '94 $19,091 $16,475 $7,000 $135,000
Average
'95 $17,574 $15,833 $0 $71,145
'96 $20,345 $16,792 $7,204 $129,900
'97 $20,326 $19,500 $0 $75,000
Monthly Income by Occupation (1997)
B ion Median Maximum Minimum
HK$ HK$ HK$
Basic Gross Basic Gross Basic Gross
Legal personnels 15,000 16,250 37,500 50,417 0 0
Pupil barristers 0 0 0 0 0 0
Barristers /Pupil
Barristers
— 33,335 33,335 33,335 33,335 33,350 33,350
working in
Government
Solicitors/Trainee
solicitors in 15,000 17,000 37,500 50,417 10,000 10,000
Private practice
Solicitors /Trainee
Solicitors
working in 33,335 33,335 33,335 33,335 30,000 30,000
Government
Other legal
18,000 19,500 18,000 19,500 18,000 19,500
_Personnels
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Intake of LLB Class 1998

24% (B)

0 JUPAS (A)

O Non-JUPAS (B)

76% (A)

Postgraduate Students (1998-99)

[0 Postgraduate diplomas in Commercial Law (A)
[ Postgraduate diplomas in the Law of the PRC (B)
O Postgraduate diplomas in Common Law (C)

O Master of Common Law (D)

0 Master of Law (E)

B Master of Law in Chinese Commercial Law (F)

Exchange Students (1998-99)

B Outgoing LLB students (A)

s 8 (D)
O Students from USA (B)
O Students from Austria (C)
3 (B) 1 ©) O Students from Canada (D)



Links to other institutions have been strengthened in recent years. In the current academic year, ten

students from Austria, Canada and the United States are studying the LLB course here. At the same time, eight

of our LLB students are studying at universities in Australia, Canada, Singapore, Sweden and the United
Kingdom under the Worldwide Undergraduate Student Exchange Programme (for more information, you may
refer to http://www.hku. hk/local/acad/worldwide/on the net).

In the following section, students who have gone on exchange, who are currently on exchange and who

are going to go next year, will share with us their experience and feelings about exchange, the merits and

demerits of it and why they wanted to go on exchange in the first place.

My Life at Nottingham

Michelle Poon

Two totally naked guys running in the freezing
wind, one hundred elated spectators cheering, two
lonely saucers lamenting (who would like to be the
“protective shields”, receiving the whole world’s
attention at this particular moment?) and all because
someone had lost in a pool game ... Not very British
to you? Well, it did happen in the beautiful greens
of the University of Nottingham (UN), in the
hometown of Robin Hood. Not to say, | was excited
when | saw this “spectacular” scene, just as when
| first arrived at UN, seeing the delightful picture of
the campus: white clouds, blue, boundless sky and
a beautiful lake encircled by thick green woods, like
a painting of Monet, only this time there are also
squirrels jumping here and there. Everything is just
so different from home! When | got on the plane in
Hong Kong, it was 30°C outside; when | arrived at
Heathrow, it was 10°C. | could still remember clearly
my first night staying at the hall. It was cold but the
heater was not on yet, so | had to get up in the
middle of the night to wear more just to keep myself
warm.

It took some time to adjust myself to all the
changes, weather for the first thing. One moment
there is hail and the next moment, there is sunshine.
Therefore, one thing you can’t forget to put into your
bag is an umbrella. For those who have great
concerns for their artistic tastes, | am afraid it is

necessary to lower their standards a bit at
Nottingham. It is indeed wiser to wear layers of
clothes here so that you won’t be frozen in the
chilling winds but would not feel too warm when
you stay in a heated, closed-window classroom.

Food is another, all in one word: potatoes.
Jacket, grilled or chips, every-single-day. It doesn’t
take long before you realize you can't fit in those
old jeans anymore. Don’t want plain chips? At this
school where D.H. Lawerence graduated, no
ketchup provided unless you pay an extra 20p!
Nostalgic of Chinese food? Well, go downtown and
you will get “Ma Pau” beancurd for only 7.5 pounds
(HK$97.5) and porridge with pork and salted egg
for 4 pounds (HK$52), still a great deal cheaper
than flying home!!!

Once get settled, however, you will see UN is
really a nice place to study. Basically, there is
nothing much to do at night, especially if you are
not a party-animal or you don’t fancy alcohol very
much (many students here love stocking crates of
beer in their rooms). Thus, if you need to
concentrate on your studies, this is the right place
(unless your neighbours are hyper-active + Oasis
fans like mine). As a law student, one would also
have the privilege of sitting next to a wood-panel
window in the law library and be able to admire
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the graceful swans swimming in the scenic lake right
in front of the law faculty building. However, people
here are just too busy queuing for the 4 photocopying
machines, inter alia, there are tones of readings to
do every week, so there is hardly any time for swans.
Actually, law students at Nottingham share many
characteristics with my learned classmates at HKU.
They are smart and very hardworking and the
teachers are friendly and devoted like the lecturers
and tutors back home. The way they arrange lectures
and tutorials is quite similar to ours. Like HKU, UN
has achieved a very high reputation for their law
school.

At UN, about one-fifth of the students come
from 100 different countries so you can hear all
kinds of accents of English and have chances to
understand their diverse cultures and their points
of view. You can always hear something interesting
from them. As an exchange student from Hong Kong,
| have always encountered the “must-ask” question

Why Not Take a Chance?

When asked to write this article | immediately
jumped at the opportunity, if not just to explain my
sudden disappearance last year to fellow classmates
and just as sudden appearance in second year
classes this year. Rather than being transferred out
of the Faculty or abducted by aliens as some would
have liked to believe, | was studying at the University
of Toronto as an exchange student.

Just over a year ago, there was most definitely
less talk of going on exchange programs but this
year it seems quite the fashionable thing to do,
exciting a “Buzz” around the Faculty evident from
the display of enthusiasm by which students hurtle
questions at me concerning my exchange
experience.

Many have asked why | decided to go on an

Faculty of Law

of whether there is any significant change after the
handover and of course | always try my best to tell
them the best | know. Communication is the best
way for resolving misunderstandings among people
and is a vital means for having a peaceful world. |
am honoured to have the opportunity of being a
bridge for this meaningful purpose.

Courage is among the many things | have
learned at Nottingham. Everyday, | have to walk up
a hill to class and will always meet those fat, vivid
worms on the road which one would step on
inevitably. This has trained me to be brave. | have
also learned to be independent and to manage my
financial situation successfully. But above all, | have
learned that despite all the differences in our
cultures, there are still many things that are common
to all of us. | have learned that the world is a beautiful
place and only if we respect each other’s
differences, we can make the earth into an even
more lovely place to live in.

Grace Chow ()

exchange program. My response is simply why not?
Someone actually gives you money to go and it's a
legitimate reason to have a good time abroad!
Seriously though, experiencing life in a foreign
country is always a good opportunity to see what’s
out there beyond the narrow contours of Hong Kong
society. Just as importantly, getting away from the
comforts of home and being pampered by your
parents promotes much self-growth.

Furthermore, it’s a rare opportunity to
experience life as a student in a prestigious law
school, for which humble students like myself may
not be otherwise possible!? | should not mislead
you to believe that it was by all means easy to study
at Canada’s top law school and that | breezed
through it. | still remember the sense of intimidation
and feeling of ignorance at the beginning to sit in a
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class with students, all having obtained at least one
degree, who were much more, shall we say, “mature”
than myself. However, | gained a great deal from
interacting with these people from all walks of life
and it really broadened my own perspectives. Law
school in Canada also induces a certain
responsibility for your own learning and sharpens
one's critical skills. Although there were no
(dreaded?) tutorials, the lectures were more like
seminars and active participation of students (which
means prior preparation of materials) was expected.

There is also the social aspect of going on

Exchange to American Law School

Was it L.A law, was it Devil's Advocate? was it
First Degree Murder? | am not sure which one of
them is my interest to American legal system. Those
aggressive lawyers, which all of them are “Attorneys”
(not as our solicitor-barrister practice) look tough
but up to the usual expectation of a “Lawyer in the
courtroom”. It was funny that what | heard is, if you
slipped in the down supermarket and by the time
you went out of the hospital, there would be ten
odd attorneys surrounded you as if you are a movie
star, they asked for your signature, not for collection
purpose, but to get your permission for them to
represent you in the lawsuit against supermarket.
How amazing would it be in the eye of old British
style “learned friend”! At least it became a big
illuminating things in the eyes of mine and when |
knew there was the chance of exchange to US law
school, there’s nothing in my mind but apply for it.

“There are always laws that you don’t know
whatever how many ten years your study would be.”
This is the first advice | heard from the current when
I was still a freshman. “But the legal skills,” | said,
“would improve and accumlate by years of years in
studying and practicing.” That would be my advice
when | was also one of the current now. America is
a common law jurisdiction which is full of creative
lawyers and established advanced legal skills. Being
critical and innovative in presenting legal arguments
is one of the dazzling elements of a good lawyer. |
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exchange. Through extra-curricular activities and
living at a residential college, | gradually made many
friends which quickly allowed me to assimilate into
the new lifestyle and thoroughly enjoy my stay.

Of course, returning from an exchange program
has its difficulties in trying to read just and the need
to take certain pre-requisite or core subjects means
that | have to “float” between second and third year.
However, all in all, it has been a most valuable year
abroad, one which | would strongly recommend to
all.

Teresa Kam Yuk LLB Ill (HKU)

wish | am able to experience in such a salient
environment in America.




Faculty of Law

Students in the Faculty have always addressed students who are either taking law as their second degree
or have had more experiences in life (in terms of years) as mature students. Eric Chan who obtained his first
degree of Social Science in HKU is now in the second year of his LLB. He now share his feeling with us.

Eric had previously attained a degree in the
Faculty of Social Sciences majoring in politics and
public administration in HKU. He then took up a job
as a research assistant at the City University of Hong
Kong. Although, he had always felt, even when he
was in the early years of his first degree, that he
was lacking something, it was till now he began to
realize how useful a Law degree could be to him.
He increasingly felt that politics involved some law
components. For instance, the debate on legal and
political affairs during the hand-over period, it
became clear to him that the two are inseparable.

“This coupled with the difficulty | faced in finding
a good job with a degree as general as the one |
hold made me decide to take up a degree which is
more specific. | figured that apart for complementing
my previous studies, this would boost my career
prospects as well”. During his years at the Social
Sciences Faculty, he took part in various debates
as a member of the current affairs committee of
the Students’ Union and this too led him to the view
that an LLB was indeed the best course for him to
take.

Law and politics, although they may have
various things in common, are no doubt two separate
fields. In Eric’s view, legal studies are comparativey
more confined and technical and are not as
stimulating as humanities subjects since there is
less potential for debate. With Law, one is very easily
confined to previously decided cases and statutes.
However, with the social sciences, one is encouraged
to look at things from different perspectives including
the moral, ethical and philosophical. Hence, there
is more room for argument.

“I felt strongly about this in my first year of law.
However, as time went by, | began to realize that
Legal studies could be highly interesting and
stimulating as long as one looks at the mentality
behind a specific area of Law and the legal system

as a whole. A good lawyer is one who can distinguish
good law from evil law and should not be mechanical
in its application”.

Every Faculty in HKU breeds a culture of
students different from those in every other
Faculties. It is interesting how people perceive Law
students. Generally, it is thought that they are very
work-oriented and their primary goal is to do better
than their fellow students. Eric agrees with this but
did not fail to add that the heavy pressure upon the
students makes it inevitable for them to appraoch
things from a very narrow perspective such that they
do not have the opportunity to give thought to how
others may approach a certain issue. In his view,
the Law course would be far better if more
humanities components were added.

The competition, he says, may be a good thing
as it encourages all to work harder. It also means
that work will always come between a good
friendship.

“As a mature student, | do sometime feel
different because of my previous experience and
the way | took at things. Having done my first degree
at the same university, | have the already had the
experience of early university life such as
orientations and hall life and hence, when my fellow
classmates talk about such things, | can’t share
their fascinations. This makes it difficult at times to
fit in”. All in all, being part of the Law Faculty has
been a fabulous experience for Eric and he seems
to be quite sure that he has in fact made the right
decision in deciding to pursue an LLB in HKU.
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In recent years, more and more people are coming to HKU to take LLB after having had part of their
~ education in other countries. Charmaine Yip, Sarah Chow and Andrew Tam are year one students who have
~ yeturned from the United Kingdom, the United States and Australia respectively. In the following passages,
 they give us an idea of what it is like to be an overseas student in a foreign land, what made them come back to
" take LLB, and the ups and downs of returning to Hong Kong,
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Carpe Diem
Sarah Chow (1)

If | were doing
my undergraduate
degree in the States
now, | will not be
writing my Tort essay
during Christmas b
holiday, wondering if ‘m,:
| can finish the Law =+ =
and Society essay
before its due date and worrying about the Legal
Skills’ group project.

College system is more flexible in the U.S. than
in Hong Kong. Depending on your pace, you can
finish your degree between three and seven years.
Each course carries certain “Credits” or “Units”.
You can graduate once you fulfil the number of units
of appropriate courses required for your degree. This
flexibility is quite important for some students in
the U.S. since they work to pay for their tuition; some
prefer to take fewer classes each semester and
spend more time at work, some choose to take more
classes, and sometimes purely based on personal
interest. In Hong Kong, there is not much choice as
to the number of units/courses you take each
semester and when you can graduate.

In the U.S., students have to fulfil the General
Education requirement. There is a heavy focus on
the breadth of experience in the U.S. education
system and there are different General Education’s
requirements for different majors at different

Faculty of Law
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schools. For instance, my major was engineering
and | have to take certain units of courses in arts,
science and humanities before | graduate. | chose
courses in music, logic, philosophy, even gerontology
(study of human aging) etc. This is a very good way
to expose myself to other aspects of life besides
engineering and business. In Hong Kong, the system
is much more about specialization. | hope the
changes being carried out by the University now
would let other students enjoy some of the benefits
of general education.

Regarding culture, the U.S. and its people are
very independent. When | was in college, | joined
some national honor societies (Chi Epsilon and Tau
Beta Pi) and other social organizations. There are
also traditions which we have to observe during the
inauguration. | actually had a cultural shock on the
first day of school at HKU. How come everyone was
wearing black and white?! Was | required to join the
Law Association (no offence)? How come | was
“warned” to go to the mass orientation? | was
uneasy with all these requirements because | was
not given a choice and | see no rationale in it besides
tradition. Granted, there are still plenty of
socialization and bonding activities going on in the
U.S., | was willing to follow their tradition and | join
them out of my own choice.

College life is more than just classes and tests.
In the U.S., students developed many extracurricular
interests. When | was in Los Angeles, | developed
interest in camping, hiking, roller blading etc.
because all these activities are easily accessible. |
also got a chance to explore Alaska and spent my
summer studying in England. To me, life can be
getting up at six in the morning, go fishing by the
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lake with a couple of friends and enjoying a hot cup
of tea. Life can also be spending my Saturday grocery
shopping and doing laundry. A long weekend can
mean Las Vegas and Grand Canyon, when all my
friends have to put up with my singing while | was

driving.

There are many other differences between
studying in the States and Hong Kong which | am

Life in London

Life in London is not typical of university life in
the United Kingdom, for the majority of universities
in England are campus universities.

Living in London is not purely a British
experience at its best, but also one of a multi-racial
kind. London, a cosmopolitan capital, attracts
university students from all over the world, especially
Asian. There is a thriving Chinese community in
London which is best represented by the sight one
would have upon entering into the famous
Chinatown, where the multitude of Asians in that
little district and the frequency of the voices in
Chinese chatter make any British person entering
look like a foreigner.

The University of London, subdivided into
various colleges of their own separate identities,
caters adequately for their students who are living
away from home in their first year. While the London
Colleges provide accommodation for their freshmen,
the University itself also has several intercollegiate
halls into which students of any college are admitted.
Life in a hall of residence is rich as a cultural
€Xperience: one can meet many different people of
different nationalities and thus it is possible for you
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not able to cover further. However, each system has
its own advantages and disadvantages and one
system is no better than the other. The important
thing is how you spend these few years. | still
remember what my dad told me when | left for the
States, he told me that the next four years will be
the best years of my life and | should enjoy every
single minute of it. | did and | believe that this is
true no matter where you go to school. Carpe Diem!

Charmaine Yip (1)

to live with an African next door, a Malaysian on the
side and a Brazilian opposite ...

The hall-life may only be part of the experience
of a London student, since in general he must move
out after the first year. Nevertheless, these serve
to highlight the degree of independence of a student
in England. The independence is invariably linked to
bouts of freedom of course ... and life is typically
characterised by traces of alcohol, regular visits to
pubs and discos and sleeping in until 4 pm due to
severe hangovers ... though all such symptoms fade
gradually as students get to the end of the year and
suddenly it dawns to them that exams are only a
few weeks away ...

There is a group of Chinese students in each
London college who form a Chinese Society which
cater for the welfare of students who come from
Hong Kong in particular. Various activities and
performances, such as the famuos Variety Shows
in the individual colleges are organised and attract
a considerable attendance every year.

Now people must be asking: do these London
students ever work at all then? Well, they all manage
to achieve a formidable balance in the end, with
different degrees of achievement out of the
demanding law course. In fact, a fair number end
up in our very own P.C.LL. course and ultimately
enter into the Hong Kong legal profession.

The exposure for law students in university in
London is unique and unrivalled to all those who
have had a chance to experience it. In many ways,
it is different to life in Hong Kong. However, if anyone
asked me as to why | have decided to come back, |
could say one thing: “There is no place like home.”
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The Philip C. Jessup International Law Moot Court Competition

Organised by the International Law Students
Association, this event gives law students
opportunities to present arguments on question of
international law, as if they were advocates before
the International Court of Justice sitting in the Hague,
the Netherlands. The contest is divided into regional
and international rounds with reportedly over 1,500
students from nearly 300 law schools in the contest.

Our team, consisting of Richard Tam and Anson
Wong in the third year, Bonnie Cheung and Jenkin
Suen in the second year together with Jin Pao in the
first year, was formed in November 1997 after a
preliminary moot. Although three of us had taken
papers in public international law, we were certainly
not fully equipped for researching on a question
extending over 10 odd pages.

Nevertheless, the complexity of the question,
far from being a barrier to our research, had driven
us to strive even better. With the invaluable guidance
from Professor Andrew Byrnes, Professor Roda
Mushkat and our co-ordinator Dr. Zhen, we managed
to explore issues relating to state succession to
treaties, extradition, war crimes, bank secrecy laws
and reparations for breach of international
obligations. Having sacrificed precious lectures and
tutorials for the moot, working overnight to meet
the deadline for sending written submissions, we
were determined to perform our best.

Our input was rewarded in the victory over the
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City University of Hong Kong in the Regional Round
held in February 1998. Jin Pao, who was gifted with
great skills of presentation and deep grasp of the
issues, captured the Best Oralist Award. Our team
was thus on the road to Washington for the
international round. In the interim period, practices
were organised by Dr. Zhen and Professor Mushkat,
with our advocacy skills being brushed up by
Professor Stephen Nathanson.

Time flied and soon we departed for Washington
on 28th March. Waiting for us there was unexpected
surprise. We could hardly believe in our success
during the preliminary round. Having beaten
opponents from South Africa, Taiwan, Czech Republic
and Norway, our team was ranked fifth out of 59.
We were also fortunate enough to have a third place
in our written submission, i.e. the so-called
“Memorial”. Although it is a pity we lost by a fine
margin in the run-off rounds, we were compensated
with friendship and experience.

During the trip, we had opportunities to meet
students from other countries. In particular, we were
impressed by the hospitality of the Japanese
students who had invited us for drinks in their hotel
where we chatted till midnight. They told us about
life at their university, how they have garnered for
money for their trip (we must therefore express our
sincerest thanks to the University for its generous
support), life of lawyers in Japan and so on. Since
Japanese rather than English was used in the law
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schools there, they also found it challenging and
perhaps a bit difficult in preparing for the moot. But
evidently they had developed great friendship in the
process, making Jessup worthwhile.

The competition is now over. Richard, as an
exchange student, has already returned to Canada.
Jin is now away for exchange at the National
University of Singapore while Bonnie stayed at the
University of Victoria for the 1998 semester. Despite
this, we treasure our friendship and | hope one day,
we may work as a team again.

Jenkin Suen :

“To me, Jessup is more than a moot. Through
the long process, it’s really an occasion for learning,
friendship and devotion. Of course you pay for that,
but ultimately you are paid more (certainly higher
than the best lending rate). You will also feel proud
to have team-mates so fluent in their presentation
and sophisticated in their minds. Besides learning
about law, you also learn something about human.
To benefit from Jessup, | guess, you need a little bit
of sense of humour and sometimes, appreciation.
That’s how a team works, and hopefully how your
brain works. Finally, just a word of advice — take
€Very opportunity you can to do something new,
Something refreshing, and perhaps something

frustrating, not necessarily mooting, but anything
amusing.”

Bonnie Cheung:

“Many past mooters have already
spoken on how invaluable an experience
the Jessup Moot was. | have nothing more
to say but thanks. Thanks to my team-
mates. They are REALLY REALLY GREAT!
Those days are the best part of my
memories at the university.”

Jin Pao:

“The Jessup Moot is more than just
research and advocacy. It is the most
intellectually challenging activity in law
school. This challenge has enabled me to
analyse issues more effectively, manage time more
efficiently, and argue more cogently. | believe this
is indeed a worthwhile activity to take up, and | urge
more students to face the challenge. The benefits
reaped from the Jessup are unique and will stand
the test of time. You will be glad you tried.”

After a preliminary moot, in November 1998,
our team for the 1999 contest was formed.

They are: Joan Auyan (lll)
Jennifer Cheung (Il)
Perline Ko (ll)
Shelly Mok (Il)
Sarah Chow (1)

“This year, we feel honoured to be selected as
members of HKU’s Jessup Mooting Team. Our
experience, up till this point, in working on the moot
has been both challenging as well as rewarding. The
issues raised in this year’s Jessup Moot problem
are cultural identity and intellectual property.”

At present, they are busily preparing the
applicant and respondent memorials for the
competition and anticipating the Regional Round in
February 1999 against the City University of Hong
Kong. If all goes well, they will be representing HK
in the International Round in late March. Good Luck!!




Innovations

Chinese Mooting

The Deacon’s Cup Chinese Mooting
Competition was held on the 10th July, 1998 at City
University. It was the first formal Chinese Mooting
competition held between the University of Hong
Kong and City University — in the past, there had
been several friendly matches between the
universities.

The mooting competition was judged by Mr.
Justice Pang, Mark Lin and Susan Kwan. Two of our
fellow students represented HKU in the match. They
were Mark H.C. Chan and Venus S.Y. Lo who are
current PCLL students. They were previously grand-
finalists in HKU's Law Faculty Third Year Compulsory
Moots. In the competition, the winning team was
City University but Mark was judged to be the runner-
up mooter.

In 1999, there will be a Chinese mooting
competition between HKU and CityU again. It is
tentatively scheduled for Friday, 19 March — one
day after the English language moot which will take
place on 18 March. The competition is going to be
held at HKU and most probably at the Council
Chambers. Anyone interested in watching the moot
should watch out for further notice.

At present, it is expected that two mooters will
be selected to represent HKU from the semi-finalists
of the third-year compulsory moots. This may
disappoint some of the enthusiastic first-year and
second-year students since although there are
English voluntary moots for year-one and year-two
students, the Mooting Committee has not in the
past considered the possibility of adding voluntary
Chinese moots to the present programme. However,
suggestions to include first and second years have
been made and will be considered by the Mooting
committee.

We would like to give special thanks to Mr.

Michael Jackson and Mr. Say Goo for their
contributions to the article.

Faculty of Law

WebCT Exercise — Property Law Homepage

As a response to the building of a “Digital
Campus”, Associate Professor Say Goo brings along
this interactive exercise for property law students.

The website features the following sections:

- Interactive
=%  Excercise
* Multiple-choice exercise based on some past
tutorial questions
* Step-by-step explanations provided
* Guiding students to identify and analyze legal
issues

Lo | Bulletin
Board

* Allow students to post any questions or views
concerning the subject

* For students to chat among themselves

* Enable students to raise more intelligent
questions and engage in more sophisticated
level of debate and discussion

ﬁ Progress

* Instant review of the progress you have made
in completing the excercise

Say Goo’s

Info

* Contains information’s of the man behind the
innovation

Such breakthrough receives warm welcome
from the students — not only for its interesting way
of presentation, but also the convenience in terms
of the ease of access. Students can also set their
own pace of learning and may go over the exercise
time and again if necessary. In the meantime, Say
Goo is currently designing another set of questions
to test the students’ knowledge in Property Law.
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Review on the Hong Kong
student Law Review

Ever since its first publication in 1994, the Hong
Kong Student Law Review has provided students of
our faculty, eager in the field of research, a chance
to express their views on wide-ranging areas of the
law. The enthusiasm of our contributors shows the
concern that students have for the law and its
development in Hong Kong. The Student Law Review
also provides practitioners and academics with an
insight into the mentality and reasoning of current
students.

Over the past five years, the Student Law
Review has grown from a body consisting of only a
handful of editors to the present staff of over sixty
— ranging from English and Chinese editors to
proofreaders, footnote checkers, fact-checkers and
business managers. In 1997, with the publication
of our Commemorative Edition, apart from a foreword
by the Chief Justice, bilingualism was introduced to
the Student Law Review whereby a short Chinese
abstract was published with each article submitted.

HONG KONG STUDENT LAW REVIEW

%
#
L &
%
&
*
#
%

Volume 3 - 1997

HONG KONG STUDENT LAW REVIEW
1997 COMMEMORATIVE EDITI =

With a Foreword by The Honourable:

W OoF HE 98 o OH

Olik
7
~

440
offf

This year, added effort was made to further
this development. The number of Chinese Editors
was greatly increased so as to provide more detailed
abstracts for the English articles and to allow the
publication of full Chinese articles. Furthermore, we
have had the honour of having the Secretary for
Justice, Ms. Elsie Leung, to give the foreword for
the coming volume of the Hong Kong Student Law
Review.

With the approach of the new millennium, and
the upsurge of computerization, work has also begun
on the construction of a Student Law Review
homepage. This will make access to information
concerning the Review much more convenient and
news on the publication more up-to-date.

Topics covered in the Student Law Review have
been diverse and insightful, reflecting the awareness
of students to controversial issues worthy of their
attention and discussion. Working on the Student
Law Review and submitting articles to the Review
has helped many students polish their research
skills and to enhance critical thinking on current legal
issues. It is, thus, paramount to maintain the
continued success of the Review so as to provide
students a channel to express their opinions on
various issues in a sophisticated, legalistic manner.




Faculty Board

As student representatives, we have now
completed our one-year Term as members of the
Faculty Board. The position is one of sincerity and
responsibility and is a highly fulfilling experience.
Over the year, we were given the opportunity to
attend several meetings of different sorts to freely
express ours and the views of our fellow students
on a variety of matters. These included both
academic and administrative affairs.

Like any other teaching member of the Board,
we too are encouraged to take an active part in the
debate and our views hold just as much weight as
those of anybody else. Our main feeling of fulfillment
comes form the fact that we could be part of the
process which resulted in the formation of the rules
that we as members of this university are expected
to follow.

Besides attending the meetings of the Board
held once a month, we have also been attending
smaller meetings. In order to deal with more specific
matters of importance, the faculty has set up four
smaller committees under the Board. These include
the library committee, the computers committee,
the teaching qualities and assessment committee
and lastly, the legal education and referral
committee. Each of these committees includes in
its membership one student representative to
convey the views of the students. The committee
meets once every so often depending on the urgency
of the matters to be discussed.

The legal referral and education committee
plays an important role in exposing the students to
the reality of giving legal advice to the public through
the Legal Referral scheme and the Duty Lawyers
Scheme. Under the Duty Lawyers Scheme, about a
gundred students had gone to one of seven district
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offices to sit in on the interviews organized by the
Law Society of Hong Kong.

Those students participating in the Legal
Referral scheme were given the opportunity to meet
with the individuals with legal problems and provide
them with the legal advice they required. Both
schemes ran from October to November.

Other activities included meetings with the
student representatives on the Boards of other
faculties and on the senate. This too was a useful
experience as it enabled us to compare the ways in
which our faculty differs from others and to
understand how we could work with other faculties
to achieve certain goals. We had also attended a
number of meetings with the vice-chancellor,
together with other student representatives, and
were given the opportunity to discuss various
shortcomings within the system and to clarify doubts
we had. These meetings were no doubt highly
rewarding.

With the new student representatives about to
take up their office soon, we wish them all the best
and urge them to be assertive and to freely express
their views. At times, one is required to make a
spur of the minute decision without any opportunity
for consultation but one must always be open to
this possibility. We hope the new student
representatives enjoy their experience just as we
did and encourage other students to use their
representatives to bridge their views to the faculty.

Written by Varsha Chugani (Il LLB) 5
Other student representatives:
Yeda Hong (Il LLB)

Priscillia Lam (Il LLB)

Gary Ho (Ill LLB)
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jan 98
Annual General Meeting

Inauguration Ceremony

Cruise Party — Escapade

Social Service

First Issue of Law Media
High Table Dinner

Study Skills Seminar

m 98

Fﬂay 98

F Interflow Tour (Hong Kong Trip)

r:lune 98
I
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Launching of LA Homepage

Interflow Tour (Singapore Trip)

Sept 98
Inter-faculty Sports Competitions (Sept-Nov)

Legal Education Column (SCMP Young Post)
Oct 98
Issue of Law Directory

Nov 98
Annual Ball — The Pantheon
Careers Talk
Election of Exco 1999
Issue of Interflow Publication
Launching of LA Newsgroup
Legal Exhibition — Human Rights Around You

Mooting Skills Seminar

Second Issue of Law Media

Jan 99
Annual General Meeting

Issue of Yearbook h




Report from the Chairman

During the year 1998, the Law Association
progressed and matured significantly at different levels.
With the introduction of the new electronic communication
devices, connections with members and between
members themselves have increased substantially. The
short-term exchanging activities arranged by the
Association or co-organized with other institutions have
increased our members’ chances of exposure. In turn, all
functions as assured in the Year Plan were complied with
as scheduled.

Followed is a summary of the work of the Association:
1. Internal Management

Envisaging the power of electronic media in
prospering the flow of information to our members, the
Association launched its official web-site in early April. In
this way, we managed to spread all the details of the
coming functions to the members efficiently. We also
utilized the system of emails to release to our members
all the current updates of the Association. This not only
facilitated communications between Exco and members
but also acted as a gateway for outsiders to have easy
access to us. Furthermore, the issue of the Law Directory
also served the purpose of strengthening intra-
connections.

The Association also re-entered into the long-
forgotten Inter-Faculty Sports Competitions. The results
were encouraging as we were crowned Champions in quite

Law Association

a number of items. A lot of members showed their support
to the athletes by turning up during match days.

The Association also generated a number of new
stocks for the members. Brand new tracksuits, sweaters
and T-shirts particularly designed for the Association were
favoured most by the members. Other new and old items
also attracted certain interests. This shows our concern
for promoting the welfare of the members in this area.

The revival of the Law Media (4 & ) brood praise
and support from the members and the staff and was
reflected in their eagerness to submit articles to the
Editorial Board. The two issues in aggregate once again
allowed our members to share their opinions with other
members on matters in and out of the Faculty.

In response to the request of some of the members
during the summer vacation, the Association decided to
implement two new functions into its already packed list
of activities. These were the Mooting Skills Seminar and
the Careers Talk. The two activities earned much success
with the lecture halls attaining full-house during the lunch
periods in which they were organized respectively.

Three functions not to be forgotten are the Annual
Ball 98 (The Pantheon), the Cruise Party (Escapade) and
the High Table Dinner. All three absorbed different types
of members and was no doubt three of the highlights of
the year.

One of the most important accomplishments
of the Association last year was the revision of
the entire constitution by the General and
Current Affairs Committee (GCAC). This
Committee is a newly established sub-
committee directed by the External Vice-
Chairman which is responsible for reviewing
the constitution and initiating social
awareness of law students within the Faculty.
The Committee spent 6 months in revising
all the contents of the constitution in order
to amend its erroneous areas to prepare
for the efficient administration of the
Association in the years to come.
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2. External Communications

This year, the Law Association commenced official
and personal contacts with a lot of organizations. They
consist of professional
podies such as the Law
Society and the Bar
Association. We also
established close
contacts with other legal
bodies such as the Hong
Kong Young Legal
Professionals Asso-
ciation Limited and the
Hong Kong Legal
Education Trust Fund. On
the student body side, we
entered into a close relationship with the Asian Law
Students’ Association, the Cambridge University Asian
Lawyers' Association, the Law Club of the National
University of Singapore and other societies within the
University of Hong Kong. We also entered into relationships
with many patrons who sponsored our activities.

Moreover, we were able to bring the Law Association
to the attention of a lot of new faces both at a local and
at an international level. Indeed, this is one area where
we plan to strive for in the coming future to ensure that
our members can broaden their personal networks by
meeting people from all walks of life.

In order to achieve this objective, the Association
tried to get as many members as possible to be involved
in many interflow activities this year. They include the 18-
day Hong Kong-Singapore Inteflow Tour '98, the Guangzhou
Zhongsan University China Law Study Tour ( & # ¥ b X
S0 Bl ik 2% 32 ), the Beijing-Hong Kong Legal and
Cultural Interflow Programme ( % # ik AL iR #Hd) ),
and the lunch gathering with the members from the

Cambridge Asian Lawyers’ Association in December.

Although the programmes lasted only for a sho
all of them served the purpose of introducing our
to the law students and practitioners in m
the society of that particular region and thu
aim of learning while being brought to new:
ideas.

In order to serve the communit

led a team of law students in early February to visit the
Ma Tau Wei Girls’ Home for two consecutive weekends.
Indeed, only one such service throughout the whole year
was frankly not sufficient. Yet, concerning the amount of
workload we had to
administer last year, it
seems fair enough to say
that we had tried our very
best.

As to providing legal
education to the public,
the Association tried out
many areas last year
which have reached
significant results. The
Legal Exhibition '98 —
Human Rights Around You ( A\ i ) — involved not
only law students from the University of Hong Kong but
also enjoyed the assistance from a number of secondary
schools and organizations. It was planned in such a way
that these students would learn something in return for
their highly appreciated service. Many members of the
public visited the exhibition and were introduced to issues
concerning human rights. Apart from that, the Association
launched a weekly legal education column in the Young
Post so that local students would be able to acquire some
basic legal knowledge. The Association also generated
legal talks to secondary schools throughout the year and
achieved promising response.

All in all, the Association demonstrated its leadership
and co-ordination power throughout the year to sculpture
a way for the members to broaden their Iy
strengthen their personal networks to
future careers. ‘

BRI




Night has fallen. The grand ballroom of the Ritz-
Carlton Hotel was still brightly lit. All the young gentlemen
looked tidy and smart. Their eyes kept falling on the
elegantly dressed ladies. About hundred legal celebrities
and law students were enchanted by the ensemble played
during cocktail. Some also took this precious opportunity
to chat with the guests. The Hon. Yang Ti-liang and Mrs.
Yang, our Patrons, were generous in sharing their
experience with us. Professor Albert Chen and Mrs. Chen
were a humble and friendly couple. Having a good sense
of humour, Professor Michael Wilkinson and Professor
David Smith (Acting Dean of the Faculty of Law, City
University) had endless interesting topics. Mr. James To
(Legislative Councilor) who was an alumni had an insightful
chat with us. Camera flash was everywhere to capture
these beautiful moments. Nonetheless, this was just the
preface.

Speeches of wisdom were delivered by Mr. Yang,
Professor Chen, and Mr. Selwyn Chan, the Chairman of
our Association. Followed by the delicious Italian cuisine,
here came the bravo shows! A whole team of about 40
HKU students marched onto the stage — they were
members of the newly established HKU Orchestra.

Law Association
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Annual Ball '98 — Night To Remember

Passions were running high under the delightful music
played. Our breathe, all of a sudden, was held by the
seductive voice of “Carmen”. She might not be able to
steal all our hearts but she had already won all our big
hands. Our attention was then attracted to the lovely voice
of the Law Choir which called for the great love embodied
in the story of “Les Miserables”.

Thereafter the beautiful pairs of the first year
students filled up the dance floor. The rhythm of Waltz
and Cha-cha set our toes twinkling. Meanwhile the climax
of the evening — the lucky draw — arrived. Lucky winners
immediately came up the stage while others shared their
excitement and joy under such hilarious atmosphere. The
funniest thing was that Mr. Yang drew a prize for himself.
What a lucky man! Another pleasant surprise was that
Mr. Say Goo got a “double” — he won both $800 coupons
for an insurance policy. Just wonder how he would dispose
of his “property”?

When the music was on again, youngsters could no
longer control their bodies. They sang and danced till mid-
night. Though not everyone got a prize, it was really
unforgettable for all us.
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. General and Current Affairs Committee (GCAC)

The General and Current Affairs Committee was set
up in April 1998. The purposes of the Committee are to
promote students’ social awareness, draft declarations
for the Association, and review the constitution of the
Association.

The Committee has altogether 11 committee
members, with Professor Johannes Chan and Lecturer
Mr. Benny Tai as our honorary advisors.

This year, we focused on the review of the
Constitution of the Association. The work has been
completed in December. The proposed amendment has
been passed by the Constitution Review Committee of

the Union Council and would be brought to the General
Meeting of the Association for adoption.

As for arousing students’ social awareness, not
much work has been done this year. Nevertheless, the
Committee acknowledges the importance of this very
purpose. We hope the Committee in the coming years
can put more emphasis on this aspect.

Lastly, a sincere gratitude should be given to our

advisors and committee members for their effort, time
and contribution.

7
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High Table Dinner

High Table Dinner is an inherent tradition of the Law
Association since its early days. It allows the channeling
of thoughts amongst present and past students, and
maintains a close tie between students and the elite of
the legal profession. This year, the grand occasion took
place on 18 March 1998. About 90 participants, including
lecturers of the Law Faculty, legal practitioners, alumni
and current law students, gathered in the Senior Staff
Common Room. This was really a rare chance for students
to dine in the well-facilitated Common Room, which has a
marvelous view of the Victoria Harbor.

Dinner began at six o'clock in the evening. After the

& Ms Audrey Eu S.C. presented a souvenir from our
Social Convenor

o Participants dressed up neat and smart

Mr. Kennedy Wong sharing his »
experience with us

Law Association

Dean of the Faculty, Professor Albert Chen, had delivereq
the welcoming speech, Ms Audrey Eu S.C., Chairman of
the Bar Association began to share her bright old days in
this law school which dragged us into her sweet memories,
Then Ms Sylvia Siu, President of Federation of Hong Kong
Women Lawyers, introduced to us the Federation and
shared her working experience with us.

During dinner, a lively atmosphere was maintained
and casual chatting between the practitioners and
students about issues including university life, family, legal
profession, and current affairs achieved significant mutual
understanding. The hours were laughed away as such,
and the event ended with the singing of the Law Anthem.

& Ms Sylvia Siu giving her inspiring

speech
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The debut launching of “Knowing The Law” Column
the SCMP Young Post is a new means of legal education
r done by LA. Harnessing the mass media, we hope to
ote the interest and awareness of law amongst a
or scope of public. We selected secondary students
ur experimental target and Young Post is, no doubt, a

= Starting from September 1998, the Column appears
svery Thursday on the Young Post. We started the Column

Contributiors of Articles:
Athena Cheung (Il)
Melissa Chim (Il)
Varsha Chugani (Il)
Jessica Law (Il)
Roy Lee (Il)

Simon Mui (Il)
Michelle Poon (ll)
Elaine Wong (1l)
Jason Wu (1)

THURSDAY, DECEMAER 3 1958

t
EDUCATION
Bill protects freedom
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In defence of gay rights |
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pgal Education Column — “Knowing The Law”

with less “legal” topics as euthanasia, to, upon maturity
of the Column, more legal-related ones like rule of law,
human rights, etc. The articles were written by a number
of talented second-year colleagues and were proofread
by knowledgeable lecturers. Their generous contribution
help to make the column a success.

The response so far is satisfactory. May the Column
pave the way to more mature mass media legal education
in forthcoming years.

Legal Talk

Meeting youngsters makes one feels young — that
is why the Legal Talk is the most enjoyable function of all.
The topics of Legal Talk cover a large scope of legal issues,
e.g. Basic Law, human rights, mass media law, etc. Having
visited 18 secondary schools, from Hong Kong Island to
as far as Shatin and Tsuen Wan, we found the secondary
students very impressive. From the inspiring questions
they raised, they showed that they did pay attention
__ tothe talk (isn't that important?) and they

> possessed a high degree of social
awareness.

The most memorable trip was the
Shatin Methodist College talk. After
the talk we speakers were given an

impromptu invitation to share with a
matriculation class about university life.

We had a good chat with those students
who later became helpful co-organizer of the
Legal Exhibition 98!
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There were times when Mr. Chairman was asked to introduce

the big functions of LA, he included Legal Exhibition 98 in the checklist
every time. In fact it is true. The Exhibition is one of LA’s largest
project: in terms of time, money and human resources investment
as well as courage, blood, sweat and tears. Blessed enough, the
Exhibition turned out to be more than an exhibition.

The show set

off on 8 November
98 at the Sunshine
City Plaza in Ma On
Shan. | said it was
more than an exhibition
and | meant it. In addition to
more than 15 double-sided
display panels — demonstrating
human rights issues such as
press freedom, Basic Law,
police power, etc. — there

were more. An open forum hosted by radio host Mr. Ng Ming-lam,
with legislators Ms Emily Lau Wai-hing, Mr. Andrew Cheng Kar-foo and City University law lecturer Mr. Anthony Law as our
guest-speakers was held. The speakers and hosts enlightened the general public on human rights condition in Hong
Kong. They also attracted participation of many passers-by to take part in the discussion. We all benefited a lot from the
discussion, in which many current human rights issues were brought up and commented by the social elite.

There were many unprecedented elements in the Exhibition that never appeared in its ancestors organized by LA.
Forum was one of them. Another was the offering of free legal advice to the locals. Assisted by the Young Legal

Professional Association Ltd., many practicing lawyers
were invited to the Exhibition to provide free legal advice

to visitors. Not only did this service help the local
community, but also law students who learned a lot in
taking instructions from clients.

Unprecedented components included two on-stage

Legal Exhibition '98 — Human Rights Around You

dramas performed by two co-organizing
secondary schools. A puppet show performed
by another secondary school proved to be the
favourite of kids. We also set up two game-stalls
which attracted long queue of children — all
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excited about trying the
game, learning the human
rights knowledge and picking
the prizes!

Promotional items were
also very much welcome.
Wearing smart uniform T-
shirts, we distributed the
favourite souvenirs for kids
— balloons with our logo.
Surprised were we to find
visitors very keen on filling
in answers in the quiz game
forms. They carefully
searched for the answers on
the display panels (I saw one
even checked his own copy
of Basic Law for answers!),
filled them in, and won the
small souvenirs. We also prepared some well-designed
leaflets summarizing the essence of materials on display
panels. Calendar cards of 1999 (with our logo of course)
were distributed as souvenirs. Legal Aid Department, the
Office of the Privacy Commissioner for Personal Data, the
Equal Opportunities Commission and the Committee on
the Promotion of Civic Education also showed their
generosity by supplying us pamphlets and video tapes.

Lucky enough, the large-scale project was not
solely borne by LA but also 5 faithful, helpful, diligent
and lovely co-organizing bodies: Heep Woh College,
Maryknoll Convent School, Shatin Methodist College,
Ying Wa College and Junior Police Call (Western). They
demonstrated their talents by staging performances

and presentaion, their diligence by digesting difficult legal
materials, their organization skill by mobilizing tremendous
manpower in their schools, their perseverance by enduring
the hardships of the production process (we worked
overnight the day before the D-Day). Without them, the
Exhibition would only remain a 7-page proposal.

Having seen the various components of the
Exhibition, hope it gives you a rough picture of how much
effort we have invested. There were other efforts we
invested which did not manifest directly in the Exhibition
itself. For instance, many strong “He-Men” were recruited
among us as coolies in transporting stuffs for the show.
Telling you this is not to beg for sympathy, but to reaffirm
that all efforts we invested serves one purpose: to arouse
the concern of human rights and bring the benefit of law
to and amongst the general public.

Legal Exhibition '98 is already history. Some residues
stay, though. We believe the seeds of human rights and
rule of law have been implanted in the hearts of members
of public, and one day they will germinate. Legal Exhibition
'98 is already history. But friendships yielded upon
hardships shall last. Let us give a big hand to the co-
organizing bodies, LA members, sponsors, other helpers
and God — who made everything possible — a big hand!

k]
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The Programme which its participation rate was the
highest among the activities organized by the LA and which
involved the largest number of LA members — Orientation

1998.

Every one of us studying at the Law Faculty
would have experienced at least the orientation
programme once. Some of the freshmen may

comment that it was totally ennui and no more
than an opportunity for seniors to make fun of
them. Some may have a more positive
response, thinking that it’s simply a time for fun
... Well, being the organizer this year, | have gained a
different perspective. \

As in last year(s), we had the orientation camp,
Sports Orientation, Mass Orientation, Individual Visits,
Court Visit, Talent Quest and Freshmen Nite this year. It
seems so like a routine, repetitive from year to year. The
organizers are so lazy to think of new ideas! Perhaps

true. But allow me to offer you to look at a

different angle: the orientation programmes

target at the freshmen, those freshly
admitted to the Law Faculty. Whatever
programme we organize, it is new to them. Our
main concern is to incorporate the freshmen into
the university life and develop a sense of belonging
to the Association. In my opinion, to offer brand-
new programmes each year should not be of utmost
importance. What's more important is to achieve the
objectives we have laid down.

Photos

@ Registration Counter
— freshmen recruited as members

@ Delightful participants at O-camp

® Freshmen showing their talents at TQ

@ Our Dean sharing his experience with us at O-camp
® Mass Orientation at Loke Yew Hall

® Members of staff joining us in the Freshmen Nite
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Each year the orientation programme was criticized
in one way or another ... | am very glad that people would
share their views. It’s from their comments can the
organizers do a better job next year. On the other hand, |
would be more grateful if we can look deeper into the
orientation programme. It includes a series of
programmes, each activity is not to be singled out and
isolated. The overwhelming aim is to develop friendship
among the freshmen themselves and with current
students. It is through this series of activities could
one get the most out of it. Imagine attending
Jectures where you-know nobody, | suppose it's
not a very good feeling, right? Therefore, | think for those
who criticized orientation did not do its job, they should
contemplate if they have participated in each orientation
activity with all their heart. It’s not attending one or two
orientation functions and pass the judgment, rather it
should be looking the entire orientation programme as
a whole.

All'in all, | am not defending orientation programme
as flawless and there is no room for improvement. In
fact, there are lots of room for improvement, and this
applies to every activity organized and on our
personalities as well. | hope for those who will be
organizers or current students in future, do bear in mind
that we are providing an opportunity for the freshmen
and yourselves to foster friendship. Programmes which
can allow this to happen will be much better than
programmes which are innovative but not able to foster
friendship. At the end of the day, orientation programme
will be a fond reminiscence for all.

Programme Schedule
12-14Aug  Registration Counter

27-29Aug  Orientation Camp at Kadoorie
Agricultural Research Centre

1 Sept Sports Orientation

8 Sept Talent Quest

11 Sept Mass Orientation

14 Sept Individual Visits (4 weeks)
10 Oct Freshmen Nite
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NEWSGROUP

hku.law-assn.hk-law

A) For Netscape Messenger

Configuring the Newsgroup Server

Click “Edit” from the Menu Bar
> “Preferences ...”

= “Mail & Newsgroup” = “Newsgroup Server”

Key in “news.hku.hk” for the newsgroup server and enter “119” for the port ‘
> “0K”

T e o

Subscription to “hku.law-assn.hk-law” |

Open the program “Messenger” |
Click “File” from the Menu Bar 1
=  “Subscribe ..."”

Key in “hku.law-asn.hku-law”

= “Subscribe ..."

> “OK”

S

B) For Outlook Express

Configuring the Newsgroup Server

<  Click “Tools” from the Menu Bar
¢ = “Account...”
$ = “Add...”
< Key in “news.hku.hk” for the news server
¢ =2  “finish”
Subscription to “hku.law-assn.hk-law”
<%  Click “Tools” from the Menu Bar
& = “Subscribe ...”
< Key in “hku.law-asn.hku-law”
¢ 9 HOKH
Note:

1. Like all other newsgroups in HKU, the LA one is a local newsgroup that can be acessed only through the HKU Network, which consists of the HKU
Intranet, the ACEnet, the Student Residential Hall Network, and the Dial-up Network Access (HKUPPP).
2. Those who are using the HKUNAP Package can skip the configuration procedures, which is done automatically upon Installation or Reconfiguration.
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Sports Review

The common perception of a Sports Captain is one
who is elite in all sports and who could play and win for
the faculty. NO. That's a Superman. Then is a sports
captain simply someone who organizes sports activities
for LA members and arrange team practices so that there
would be enough members in each sports team in order
to participate in the inter-faculty competitions?

We do need a bit more out of a Sports Captain. He
needs to promote a sense of sports within the faculty
that would motivate even the most passive “bookworms”
to play sports. Put it this way, he encourages LA members
to “get sporty”.

This is no easy task. This year we’ve organized four
main sports functions for
members and the response
were not too satisfactory
due to various reasons.
There were two sports day,
one for Volleyball and one
for Badminton, held in
January and February '98
respectively. Originally the
idea of a sports day is to
encourage everyone not to
be shy to move their hands
and legs around the court. A competition is not preferred
because not everyone could play well and people who
don’t know how to play would not come. A sports day
provides an opportunity for all members, be they amateur
or “professional” players, to come with their friends and

fas
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play happily for one day. Simply for fun.

We're glad to have our Lecturer Miss Alice Lee joineg
us in the Volleyball sports day. But since the participation
of other members was low, and also we had to concentrate
on the training for the inter-faculty competitions at the
end of the year, these two were the only sports day

organized so far.

Learning from such experience, we
organized an Inter-Year Basketball
Competition in March, for Men only, oops!

quite a lot of boys in our faculty who like
to play sports and therefore the idea of
a friendly game quickly came into mind.
There were about 30 participants
including spectators, and the whole thing
ran smoothly with the players enjoying
themselves after a tense yet enjoyable
game. Players were all “tough but not
rough”.

In September there was the Sports Orientation, a
brand-new element introduced solely for freshmen. It aims
at introducing the different kinds of sports facilities in
HKU to all freshmen so that they could do some sports
on their own at leisure. A mass games section followed
and the freshmen surely had fun out of it and enjoyed the
day at the Lindsay Ride Sports Centre.

Who said law students are
all bookworms? We have
outstanding results in the inter-
faculty competitions in October
and November. We are champion
in Men’s and Women's tennis,

We learned from friends’ that there are |
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runner-up in Men’s soccer and Women's squash, and we
also had an outstanding first-round basketball match
against Dental. Not to forget is that we are also runner-
up in the Sedan Chair competition during the Sports
Festival in November. Such results demonstrate that there
are lawmates who are all-rounders. Of course, we must
play tribute to all the effort the players have paid in the
practices before each game. Their enthusiasm is simply
marvelous.

Organizing sports functions need not involve those
very “good” players. A good sports captain needs not be
capable of getting the best players to represent the faculty
— more importantly, he needs to promote the sense of
sports within the faculty and urge everyone to try sports.
It would be very important to maintain the faculty sports
teams. There are students who are not good enough to
get into the Uteams, but nevertheless are not residing in
any halls or have not affiliated into any of the halls. Faculty
team is their only resort to show their talents. Maybe
they still would not play after having a “flavour” of the
sports, but at least they had tried. This is far more
important than victory in every match. In fact, this is the
biggest challenge for a sports captain.

The most remarkable thing to notice is the support

from law-mates — especially in the soccer matches since
there are many supporters. Most of them only come to
support their friends playing on the field, but they are
also law-mates so they are supporting the faculty at the
same time. It's by urging them to come for the first time
that hopefully they would get something out of the match,
and perhaps start playing the sport themselves
afterwards. Some supporters are regular fans. Take the
soccer final as example, they were really supporting all
our players, be them someone they know or not, and such
experience would be a year-long reminder for all of them
who witnessed the thrilling 13 penalties taken before we
lost the match. Such support is the first step to motivate
fellow law-mates further in the sports arena.

There is indeed much room for development for
sports within our faculty. We have good players, we have
enthusiastic ones, and we have supporting fans. The
elements are all here. It is for our dear law-mates to
motivate themselves to take a more active role.

Sports is magical — it gathers people together. But
perhaps I'm taking a too simplistic view on this. The reality
is much more difficult to be explained in words in a few
sentences ... so why not explore sports yourselves from
today onwards?
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Social Service — Visit to Ma Tau Wei Girls’ Home

A taste of serving the public by 20 LA members,
with aspirations satisfactorily pursued! With the support
of the staff, visits on two consecutive Saturday mornings
(21 & 28 February 98) to Ma Tau Wei Girls’ Home were
arranged. Specially prepared activities including a drama,
a role-play session, mass games and sharing sessions
were undoubtedly the makings of a great time for both
the 30 girls and the LA members.

The first thing on the agenda was to break the ice
between the girls and the LA members, and it turned out
that such a task was not too difficult. The first-day visit
began with a series of warm-up mass games. Hearing the
cry ‘Oh whom does the wind blow? ... ", all the participants
moved first to the left, then to the right, mingling with
each other in a joyful atmosphere. Although the girls were
quite reluctant to join the games at first, eventually, they
found the enthusiasm of the LA members too irresistible.

Closely followed was the vivid performance of a
drama, which constituted part of the situational game.
Several controversial issues that are likely to be
encountered in daily life were dealt with, including:

e child abuse

e drug abuse

¢ equal opportunities
e organ transplant

e intrusion of privacy

e triad membership

e |imitation of police power
e sexual harassment

We saw the girls burst into laughter and could barely
bar themselves from joining as we were in the middle of
the performance. Useful legal information was delivered
in the process since we had a ‘Counsel’ to explain each
issue that arose. From the girls’ opinions, it could be
seen that they were no less conscious about their legal
rights than we did.

The visit on 28 February began with a role-play
session, in which an open-ended problem was assigned
to each group for a solution, followed by a role-play. There
were interactions among the group members and the girls
were all very competent actresses. Big rounds of applause
showed that their performance was highly appreciated.

The sharing session was the most touching part
since the girls were quite willing to disclose themselves
to us. Though we were still strangers to them in many
ways, we felt no hostility but the genuine willingness to
share the deepest part in their hearts e.g. family, friends
and school life. ‘Life at the Girls’ Home made me really
homesick!" was heard most frequently. During the sharing
sessions, we witnessed a remarkable shift from
indifference to trust, which was very encouraging to us.
When we left the girls, we were all a bit sad and lost.
Although the preparation was done in the midst of worries
of the response, the participation of the girls boosted our
confidence in proceeding to organize future service
programmes.
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The Basic Law of
the Special Administrative Region of Macau
— Some Reflections

Professor Yash Ghai

| Introduction

With China’s resumption of sovereignty over Macau on 20th December 1999,
another step will have been taken towards the re-unification of Greater China.
Macau is the oldest of the territories to have been alienated to foreign rule
(centuries before Hong Kong), and there is some irony that its return to Chinese
sovereignty had to await that of Hong Kong. It is also surprising that Macau'’s
transfer to China should occur after Hong Kong, because the Portuguese have
been more willing than the British to return their territory to China. The reason
lies in China’s grand design for the unification of China, under which Taiwan
would be the first to be reunited with the Mainland. If Taiwan could have been




persuaded to reunify, the return
of Hong Kong and Macau would
have been rapid and
uncomplicated. The basis of the
reunification, ‘One Country Two
Systems’, was initially devised for Taiwan. It was only
after Taiwanese resistance to reunification on the terms
offered to it that it was decided to apply that principle to
Hong Kong and Macau. Macau would have been the ideal

place for its first
application, since the
Portuguese could be
counted on to co-
operate. However,
China decided to apply
it first to Hong Kong,
because it feared that
the return of Macau
might cause collapse
of confidence in Hong
Kong and the flight of
its financial and
human capital.

political activism.

The modalities and terms of the resumption of
sovereignty over Macau were inevitably influenced by those
for Hong Kong. Article 31 of the PRC Constitution, which
authorises the establishment of special administrative
regions, allows for considerable differences in structures
and policies for different special administrative regions
(‘in the light of specific conditions’). However, it was at
one time the intention of the Chinese authorities to resume
sovereignty over Hong Kong and Macau at the same time.
It also seems to have been China’s intention that the
structure of the two SARs would be similar, unlike, for
example, the greater autonomy that it realised it would
have to offer Taiwan. The influence of the Hong Kong model
was manifest both in the negotiations over and terms of
the Sino-Portuguese Joint Declaration and in the drafting
of the Basic Law. All the Mainland lawyers who served on
the Hong Kong Basic Law Drafting Committee were also
on the Macau Drafting Committee, as were several other
Mainland members of the Hong Kong Drafting Committee.
Not surprisingly, they were influenced by the approach
and method adopted for Hong Kong. The number and remit

0

Both had strong executive and
weak legislature. Their political
systems were underdeveloped;
there were few parties and little

i B i

of sub-groups of the drafting committee were identical to
those for the Hong Kong Basic Law. When introducing the
Draft Basic Law to the Standing Committee of the National
People’s Congress, Lu Ping, who in addition to being the
director of the Hong Kong and Macau Affairs Office, was
also the Secretary-General of the Macau Drafting
Committee, said (as quoted in Fifoot 1994:25).

“Because the State’s basic principles and policies
towards Hong Kong and Macao
are identical, in drafting the Basic
Law of Macao Special
Administrative Region, we took
care to make it essentially
identical to the Basic Law of the
Hong Kong Special Administrative
Region regarding the general
structure and major principles. At
the same time, we also paid
special attention to Macao’s
reality to ensure that the Basic
Law reflects Macao’s
characteristics.”

This approach was
consistent not only with future policies for the two SARs,
but also with similarities in the past (on which the
foundations of the future were to be laid). Both had
strong executive andswveak legislature. Their political
systems were underde\}e ped; there were few
parties and little political act _V'sm.

Elections were

unknown or

subsidiary, the 4

principle of N
appointment 7 /5'
being more =4y
important. y /

The business
community
enjoyed a close
relationship with
the government and

powerful influence on
policy.



However, there were differences of history and
tradition, and the pre-occupation with the Hong Kong model
perhaps meant that insufficient consideration was given
to the specific historical and contemporary circumstances
i of Macau. There appears to be some resentment among
Portuguese officials that more favourable options were
foreclosed by the reliance on the Hong Kong model. It is
also true that certain principles and structures were
imposed on Macau, following the more developed
structures and localisation of administration of Hong Kong,
which placed a considerable burden on Portugal in
transitional arrangements. On the other hand, Portugal’s
negotiating position was much weaker than Britain's, and
Macau has most likely achieved a higher degree of
autonomy than it would have without the Hong Kong
precedent. Another advantage might lie in the hindsight
that can be garnered from Hong Kong's experience of
transition (including ambiguities in the text of the Basic
Law), and mistakes avoided. In some ways of course, as
Lu Ping claimed, the constitutional arrangements for
Macau do reflect the specific circumstances of Macau
(as | show later). Nevertheless, the main contours of One
Country Two Systems, as first applied in Hong Kong, will
be reinforced with the coming into force of the
Basic Law of the Macau Special Administrative

Region.

IIHistory of Portuguese Acquisition and
Return of Macau

The return of
Macau to China
has been less

complicated
than that of
Hong Kong
because by the
time the
negotiations for
Macau’s return
were initiated,

Portugal had ceased to claim
sovereignty over Macau. In Hong
Kong's case, the first protracted
stage of negotiations was fruitless
because Britain claimed and China

denied British sovereignty over Hong Kong and Kowloon
Ghai 1999: Chapter 2). As is well known, it was the
imminent expiry of the lease over the New Territories that
had triggered off negotiations on the future of Hong Kong.
It was only after Britain conceded that it would be prepared
to give up claims of sovereignty if appropriate
arrangements for Hong Kong's future were agreed upon,
that substantive negotiations got underway. Even then
Britain proposed that it should continue to administer Hong
Kong on behalf of China. Deng Xiao Ping rejected this
proposal on the ground that such an arrangement would
be incompatible with Chinese sovereignty. It is possible
that the British proposal was motivated by what was
happening in Macau-the Portuguese were administering
Macau even though China and Portugal were agreed that
sovereignty over it belonged to China.

In the long period that Portugal occupied Macau,
Portugal had indeed at one stage claimed sovereignty
over it. Portuguese settlement, with the acquiescence of
local Chinese authorities, dates back to the middle of the
sixteenth century (Pires 1991; Alfonso and Pereira 1986).
There was no formal agreement, although Portugal began
to pay an annual ground rent to China in 1573, which has
given rise to some speculation that the basis of Portugal’s
occupation was a lease. Payment was discontinued in
the middle of the nineteenth century with Portugal’s
attempt to claim or negotiate a more secure foundation
for its occupation, prompted in no small part by the British
acquisition of Hong Kong. Until late in the nineteenth
century, the basis of Portuguese occupation remained
somewhat ambiguous — to, it would seem, no one's
discomfort. As Afonso and Pereira (1986:30) have stated,
referring to the divergence of Chinese and Portuguese
view of the basis of the occupation, ‘Since Macao's origin
as a Portuguese settlement, a dualism has been shown,
sometimes strikingly, in all aspects of life: in the exercise
of political power, the administration of justice, religious
structures, trade affairs, even the urban administration’.
Chinese claimed sovereignty, including the right to levy




and collect custom duties, and

to administer criminal justice.

Portugal did not challenge these
assertions of sovereignty, and as
Afonso and Pereira (at page 31)
conclude, ‘thus was shaped a system of administration
in which mediation played an important role’. As the
pragmatic Portuguese realised, any attempt to change
this status quo was unlikely to succeed, such was their
own military weakness, so far from their primary resources
of arms and administration (in Portuguese India),
dependence on Chinese goodwill, and the provision of

necessities.

However, towards the end of the eighteenth century
Portugal began to claim
sovereignty, and made
regulations claiming
jurisdiction over the Chinese
in and around Macau.
Significantly in 1822 the
Portuguese constitution
declared Macau an integral
part of Portuguese territory,
and in 1845 Portugal
declared Macau a free port
(thus challenging Chinese
right to levy and collect
custom duties). Despite Chinese resentment at these
assertions of Portuguese sovereignty (and despite the
assassination of the hated Governor
Ferreira do Amaral, who implemented,
with considerable aggression, this g}!
change of policy), China had
eventually to agree to Portuguese
claims of sovereignty. As
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The treaty led to a remarkable
integration of Macau into the
Portuguese constitutional and
administrative system.
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with the British over Hong Kong, the negotiations were
complex and meandering (for example an agreement made
in 1862 was sought to be renegotiated by China,
unsuccessfully). Driven by the politics and the economics
of the opium trade, negotiations were reopened in 1887
in Lisbon (leading to the so-called Lisbon Protocol), which ‘I
was given formal recognition in the 1888 Treaty of Beijing. "
Under it China agreed to the perpetual occupation and |
government of Macau by the Portuguese, and in return i
Portugal agreed not to alienate Macau to another state |
without Chinese consent. ‘

The treaty led to a remarkable integration of Macau
into the Portuguese constitutional and administrative
system. Until the middle of the nineteenth century, much
of the administration of
Macau was left to local
institutions, particularly the
Senado which provided
Portuguese settlers with a
representative body with
considerable policy and
administrative powers. Now
the rule of the Governor
became dominant,
Portuguese laws were
applied, Portuguese courts
administered justice, and
Macau’s economic policies were closely integrated with
the general imperial policies. In 1971 some autonomy
was conferred on Macau, in common with other colonies,
but it was also decreed that the exercise of the autonomy
should not affect the integrity of Portuguese sovereignty.
The accession to power of the Chinese Communist Party
on the Mainland did not affect these developments, for

although the PRC denounced the 1888 treaty void
,L on grounds of being ‘unequal’, it was content t0

let the Portuguese rule Macau-at least until

the time was ripe. China prepared the ground
for the eventual return of Macau by
persuading the General Assembly of

the United Nations in March:

o 1972 to delete Macau (along
:\;g % with Hong Kong) from the
list of colonies whosé



progress to independence was supervised and speeded
by the UN. This made Macau a ‘bilateral’ matter between
portugal and China, and foreclosed prospects of its
eventual independence.

A major reversal of Portuguese policies occurred in
1974 when the Portuguese Military Forces Movement
staged a coup against the Salazaar regime. A
constitutional amendment in 1974 proclaimed the right
of self-determination, with the consequent independence,
of all Portuguese colonies. This amounted to the
renunciation of Portuguese sovereignty over its colonies.
Portugal withdrew its garrison in 1975. In further pursuit
of this policy, Portugal offered the return of Macau to
China. China declined this offer, preferring Portugal to
continue the administration of Macau for the time being.
This arrangement was formalised in a secret agreement
in 1979 under which Macau was recognised as a ‘Chinese
territory under Portuguese administration’, leaving for
future negotiations the transfer of the exercise of
sovereignty from Portugal to China. In pursuance of these
arrangements, Portugal promulgated an Organic Statute
of Macau in 1976, which recognised a high degree of
autonomy for Macau. This Statute, with a few
amendments, constituted an important benchmark when
negotiations for the transfer of the exercise of sovereignty
began in 1986. The variations from the Hong Kong model
are explicable on the grounds of the constitutional scheme
embodied in it. Although the Statute would be replaced
by the Basic Law in December 1999, it is an instrument
of considerable interest to scholars of comparative
autonomy.

Thus by the time the negotiations over Macau’s
return started, there was no controversy over sovereignty,
as there was over Hong Kong. This difference is clearly
reflected in the structures of the two Joint Declarations.
The disagreement over the sovereignty issue between
Britain and China meant that there were two separate
declarations over sovereignty, that by China claiming that
it was resuming the exercise of sovereignty (art. 1), and
that by Britain that it was returning sovereignty (art. 2). In
the Sino-Portuguese Joint Declaration, it was possible to
have a joint statement about the resumption of the
€xercise of sovereignty. However, the Portuguese

recognition of Chinese
sovereignty (and its earlier
offers to return Macau) did not
prevent Portugal from challenging
the Chinese timetable for the recovery
of Macau, as being too speedy. It resisted the return of
Macau simultaneously with that of Hong Kong, which was
China’s preference. It rejected the Hong Kong analogy
because of the different juridical bases of occupation in
the two cases (there being no time limit to Portuguese
administration as there was over the New Territories
lease), but more importantly because it required more
time to prepare Macau to function as a special
administrative region with a high degree of autonomy.
Portugal had neglected to educate the people of Macau
in Portuguese, which was, and is to continue, as an official
language. Its legal, and particularly judicial system, was
still closely tied to Portugal, and time was necessary to
cut off the umbilical cord. Portugal, becoming quite
anxious by then about the future of its legacy in Macau,
wanted time to develop its economic infrastructure and
rehabilitate its historic ‘relics’, ancient and imposing
buildings, and to establish museums celebrating
Portuguese history in Macau. But most importantly, it
needed time to localise the civil service, which was
dominated by the Portuguese at the higher echelons and
by the Mecanese (descendants principally of marriages
or liaisons between Portuguese and Chinese) at the middle |
levels, excluding local Chinese from any role in policy or

administration. Portugal argued for a resumption date in ;
2007 or even later; in the end it had to accept a date ‘
‘before 200’.

By and large, the Sino-British Joint Declaration
formed the basis of the negotiations for the return of
Macau. There were specific points on which Portugal
wanted a different solution, particularly nationality, for a
substantial number of inhabitants of Macau had
Portuguese citizenship (Portugal, unlike Britain, made no
distinction between its citizens). Portugal also wanted
special protection of Portuguese descendants and their
culture. Some other provisions were deemed to be
inappropriate, as in the provisions for the continuity of
laws, as most of the law applied through extension from
the legislature in Lisbon (Oliveria et. al. 1993). These
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in the discussion of the Basic
Law, which even more than in the
case of Hong Kong, largely followed
the provisions of the Joint Declaration.

Il Overview of the Basic Law

The Basic Law is based on
the general principles of One
Country Two Systems. In so far as
the Basic Law follows the scheme
and the provisions of the Hong
Kong Basic Law, it is unnecessary
to set them out in detail for the
readers of this journal. It will
suffice to refer to the major
principles. The Preamble sketches
in the background to the
resumption of sovereignty and
declares the purpose of the Basic
Law to implement the basic
policies of the PRC regarding
Macau as established in the Joint
Declaration. Chapter | states General Principles, which
as in the case of Hong Kong, foreshadow detailed
provisions later in the Basic Law but in some cases are
the sole authority for some rules (as for example in relation
to the vesting of land and natural resources in the state
and its management in the government of the SAR). The
General Principles provide for the high degree of autonomy
of the SAR, and the continuation of ‘previous systems’,
particularly the ‘capitalist system and way of life’ (art. 5).
An interesting variation from Hong Kong occurs in the
article dealing with land. The principle is the same, that
is, that land belongs to the state and its management is
vested in the Region. This makes sense in Hong Kong
where land was not alienated but leased; it makes less
sense in Macau where significant parcels of land were
alienated. This difference is acknowledged in the
exception made for '“private land recognised as such
according to the laws in force before the establishment
of the Macao Special Administrative Region’ (art. 7) (no
such exception being recognised in the only case of
freehold in Hong Kong, the land where the Anglican Church
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is built). Presumably all future grants of land by the SAR
would be in the form of leases.

Chapter Il deals with the relationship between the
Central Authorities and the SAR. Following almost word
for word the Hong Kong Basic Law, it retains for the Central
Authorities responsibility for defence and foreign affairs, |
but the Macau Basic Law makes
no provision for the stationing of
PLA forces, and consequently
establishes no legal regime to
govern their liability and jurisdiction
over them, as in art. 14 of the
HKSAR Basic Law (although the
Central Authorities have declared
their intention to station forces in
Macau — and this for the
maintenance of internal order,
which is expressly the
responsibility of the SAR
government). In terms similar to
Hong Kong’s, the Basic Law makes
provision for the application of
such national laws in these areas
and other areas ‘outside the autonomy of the Region’
which are listed in Annex lll, and sets out the legislative,
executive and judicial powers of the SAR. Chapter Il
guarantees the rights and duties of the residents of the
Region. The definition of residents and permanent
residents is similar to that in Hong Kong, with one major
distinction, which is of some special interest in Hong Kong
in view of the litigation over rights of certain children in
the Mainland whose parent has the right of permanent
residence in Hong Kong. Article 24(2) states clearly that
such children have the right of abode in Macau only if
they were born after their parent had become a permanent
resident. Rights are similar to those in Hong Kong, except
that the drafting is much better, and some rights which in
Hong Kong appear elsewhere, as in the right to a fair trial
in the section on judiciary, are, quite logically, brought
under this chapter. Two rights not specifically mentioned
in Hong Kong are included: the legitimate rights and
interests of women, and the care and protection of minors,
the aged and the disabled (art. 38). There is no reference
to the rights of indigenous inhabitants (as in Hong Kong);




instead there is a provision requiring the protection of
the interests of residents of Portuguese descent and their
customs and cultural traditions (art. 42). Aithough Portugal
had not extended the international covenants on human
rights to Macau when negotiations on the Joint Declaration
started, it was agreed between China and Portugal that
they would be applied to Macau (with some reservations
as to the political structure and immigration) and the Basic
Law entrenches them (art. 40) in the same way as in
Hong Kong (art. 39) (Oliviera 1993).

The political structure, containing provisions on the
Chief Executive, the Executive Authorities, the Legislature,
the Judiciary, Municipal Organs and the Public Service, is
dealt with in Chapter IV. As in Hong Kong, the political
structure is built on colonial foundations of strong
executives, bureaucratic dominated systems, top down
administration, the dominance of the business community
and co-optation of local groups. Accordingly, the general
orientation is that of an executive led system, in which
the Chief Executive is appointed by the Central People’s
Government after selection or consultation locally, and
the executive is more powerful than the legislature. The
members of the legislature have restrictions on the power
to initiate legislation similar to those in Hong Kong, and
there are similar restrictions on the accountability of the
executive to the legislature. The composition of the
legislature is designed to provide a privileged status and
influence for the business community. Immunities of the
- members of the legislature are less secure in Macau;
perhaps in recognition of greater criminality in Macau,
immunity against arrest does not extend to ‘active
criminals’ (art. 80) and no resolution of the legislature is
necessary for the loss of seat of a member who has been
convicted and sentenced to imprisonment of more than
30 days (art. 81(5)). On the other hand the legal immunity
of members for statements and voting in the Assembly
given in Macau (art. 79) is not expressly provided in
Hong Kong. As far as concerns the third branch of the
‘state’, the independence of the judiciary is guaranteed,
although there is no provision for a ‘through train’ for
Judges. There are other important differences between
Hong Kong and Macau in the political structure which |
will return to later.

The provisions on the
Economy in Chapter V contain
somewhat less elaboration than
in Hong Kong, particularly on
aviation as it was not so developed
in Macau (and there was no local airline) at the time that
the Joint Declaration and the Basic Law were drafted.
Monetary, fiscal, and trade provisions (including the
prescription to maintain a free port) are identical. But
there are no obligations regarding an international financial
centre, as Macau has not practised or aspired to that
role. On the other hand Macau is expressly authorised to
make policies on tourism and recreation ‘in the light of
its overall interests’ (art. 118). This provision recognises
the importance of tourism and gambling for the economy
of Macau. Fifoot (1994:54) calls ‘recreation’ euphemism
for gambling, quoting Lu Ping to the effect that it would
be ‘quite improper to have gambling mentioned in the
Basic Law’! Another difference is that the Macau Basic
Law expressly and unambiguously enjoins the protection
of the environment(art. 119), in contrast with the rather
half- hearted reference to the environment in Hong Kong
(‘pay regard to the environment’ in art. 119). Macau is
required to provided a system of compulsory education
(art. 121), a provision deemed essential as the Chinese
considered that Portugal had neglected education — there
is no such provision for Hong Kong.

Provisions on Culture and Social Affairs (Chapter VI)
recognise the rights of the non-governmental organisations
(including professions) and contain guarantees of
educational and religious rights. Chapter VII gives
significant powers to the SAR to conduct external affairs,
either on its own or on specific authorisation from the
Central Government, notwithstanding that foreign affairs
are the responsibility of the Central Government. As with
Hong Kong, this delegation of external affairs to the SAR
recognises that Macau’s different economic and legal
systems could not function without it.

Provisions for the interpretation of the Basic Law
divide responsibility between Macau courts and the
National People’s Congress, with the final powers of
adjudication in the Macau courts. Apart from its general
powers of interpretation, the NPC must be asked to
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interpret those provisions, arising

in the course of litigation in

Macau, which concern the
relationship between Macau and
the Central People’s Government or
the responsibilities of the latter, before the case is finally
adjudicated. As in Hong Kong, there is a Committee for
the Basic Law, which is to assist the Standing Committee
of the NPC in the discharge of its functions which involve
the interpretation of several provisions of the Basic Law
which affect the relationship of the SAR to the Centre.

The power to amend the Basic Law (art. 144) is
vested in the NPC; proposals for amendment may emanate
from its Standing Committee, the Central Government or
the SAR (in the last case through a process which requires
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the consent of regional deputies to the NPC, members of
the Legislative Assembly and the Chief Executive). No
amendment is allowed the effect of which would be to
derogate from the basic policies of the PRC regarding
Macau. Finally, there is provision for the Standing
Committee of the NPC to declare previous laws which
would not be adopted on the return of Macau if they are
inconsistent with the Basic Law. There is also a provision
for the continuity of previous legal rights and obligations
(art. 145), but here there is an interesting contrast with
Hong Kong. The last paragraph provides that previous
contracts signed by the Portuguese Macau Government
would not be binding on the SAR if a duly authorised body

]

in China declares them to be inconsistent with Joint
Declaration provisions for transition. In that case they
would be re-examined by the SAR government, a proviso
in the nature of an escape clause. This provision was
inserted no doubt due to problems that China encountered
in trying to control the activities of the British Hong Kong
Government, particularly regarding transactions and
financing of the new airport and container port in Hong
Kong. At that time China threatened to disregard contracts
and franchises entered into by the Hong Kong government
without the consent of the Chinese government. The
Chinese view was attacked (correctly in my view) by the
Hong Kong Bar Council as a contravention of the Basic
Law. However, the statement had the effect that the Hong
Kong government began to consult China. In the event,
no contract was declared void; repercussions on the
business community would have been quite serious. So
it is reasonable to regard the Macau provisions as
pressure on the Portuguese Macau Government to toe
the Chinese line (as indeed it has interpreted more
generally the transitional provisions of the Joint
Declaration).

IV Differences between the two Basic Laws

| have already given some indication, in passing, of
the differences between the two Basic Law. | want now to
discuss some more fundamental differences, and to
indicate how they reflect differences of history and politico-
legal traditions of these territories. Perhaps the most
important distinction lies in the future developfnent of
political structures. The position at the time of the
respective transfers is not much at variance. In each case
the Chief Executive is appointed by China, on
recommendations of a Selection Committee, the first one
being established by the Preparatory Committee. However,
in Hong Kong it is provided that the ultimate aim is the
election of the Chief Executive by universal franchise upon
nomination by a broadly representative body (art. 45(2)).
There is no such vision in Macau. But the Basic Law does
permit the SAR to review the method of the selection of
the Chief Executive after 2009 (Annex |, art. 7) and there
seems to be nothing to prevent Macau proposing in duée
course that the Chief Executive should be selected by
universal franchise. As in Hong Kong's case, changes may



pe proposed to the Standing Committee of the NPC, by
the two-thirds majority of members of the Legislative
Assembly and the consent of the Chief Executive. In both
cases, the approval of the Standing Committee is
necessary to give effect to the proposal.

Similar teleological difference can be observed in
the composition of the legislature. In respect of Macau
China avoided committing
itself to a legislature
‘constituted by elections’ as
in Hong Kong (Annex I,
section | of the Joint
Declaration; art. 68, BL),
ambiguous at that
statement turned out to be.
Nor is there any statement
as in Hong Kong that the
ultimate goal is election of
all members by universal
franchise (art. 68). The
Macau Basic Law merely
states that the majority of members of the Assembly shall
‘be elected’ (art. 68). The first legislature is to consist of
23 members, of which eight each are to be directly and
indirectly elected and seven appointed by the Chief
Executive (Decision of the NPC on the Method for the
Formation of the First Government, the First Legislative
Assembly and the First Judiciary of the Macau Special

- Administrative Region, 31 March 1993). Thereafter the
numbers of directly and indirectly members increase to
10 each (in 2001) and to 12 for directly elected and 10
for indirectly (in 2005), the
number of appointed
members remaining constant
at seven. However, Macau
May review the composition in or
after 2009 (i.e., in time for the
election of the third full legislature
after the establishment of the
SAR), following the same
Procedure as for the selection of
the Chief Executive, except that,
as in Hong Kong, the Standing
Committee has no veto (Annex I,

Chinese line.
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art. 3). However, it would seem
that even by this procedure
Macau will not be able to achieve
to a fully elected legislature, as
presumably amendments under
Annex Il must be consistent with art. 68, which, by
specifying a majority of elected members, might be
regarded as requiring that some be appointed. If this
interpretation is right (it
could be argued that the
reference to majority was to
prescribe a minimum
number of elected
members, rather than any
maximum), then Macau
could only achieve a fully
elected legislature by an
amendment of the Basic
Law, unlike Hong Kong.

Thus although Macau

may be able to achieve the

same degree of democratisation as Hong Kong, the
currently more restrictive provisions of the Macau Basic
Law reflect the general lack of enthusiasm for democracy
there. The conservative and status quo orientation of the
political system in Macau is demonstrated by the absence,
because considered unnecessary, of the procedure for
double voting on proposals of members of the legislature
or their amendments of government motions. In Hong Kong
such a procedure requires separate voting by functional
constituency members and other members, and the




In Macau the presence of
appointed members and the
general lack of political mobilisation
meant that this device was unnecessary to secure the
dominance of the business and conservative elements.

This conservatism is somewhat surprising, for Macau
achieved a measure of direct elections in 1976 under the
Organic Statute, well ahead
of Hong Kong, and would
have increased the
proportion of elected
members thereafter but for
the opposition of the
Chinese authorities.
Similarly, the Statute
provided for the President of
Portugal to consult with the
Macau Legislative Assembly
before appointing a
Governor — a role given to
the local assembly
(consisting of a sizeable
number of elected members) which the British never
conceded to its Hong Kong counterpart. The Assembly
could also pass a vote of no confidence in senior officials,
although a resolution had no automatic consequence,
being more in the way of a signal to the Portuguese
President, who could and on occasion did, take remedial
action. On the strength of the provisions of the Statute
for elections, political parties emerged in Macau ahead
of Hong Kong.

there.

How then is one to explain the relative backwardness
of the Macau Basic Law in terms of democracy? The
Chinese opposition to further democratisation is clearly
important (especially as the Portuguese have been less
willing than Patten to take on the Chinese), but there are
also internal factors. The activism of the legislature and
the development of political parties owed a great deal to
the rivalry between the Portuguese and the Mecanese,
the latter resenting the privileged position of the former.
With the decision on the return of Macau to China, the
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two groups, isolated from the local Chinese residents,
now poised for political greatness, began to see the |
commonality of their interests. The local Chinese were
even less interested in democratic politics than their
compatriots in Hong Kong. They preferred to operate
through neighbourhood associations rather than political
parties. For the most part they were pro-Beijing, a tendency
reinforced by the superior position of Mainland companies
in Macau, and the Mainland domination of the press. Thus
when the Basic Law was being formulated, few local groups
agitated for democratic
institutions, leaving such
battles as were fought to the
Portuguese Government (in
contrast to Hong Kong
where the main fight for
democracy was put up by
Hong Kong politicians and
members of the Drafting
Committee).

The second major
difference relates to
provisions for the legal and
judicial systems. | have
already mentioned that all laws in force in Macau were to
be preserved, unlike in Hong Kong where Acts of the UK
Parliament and Orders in Council were excluded, requiring
the localisation of any such instruments as were deemed
necessary for the HKSAR. The exception in Macau was
due to the reason that most of the body of the law was in
the form of Portuguese legislation. Most of the legislation
was also only in the Portuguese language. It was clear .
that although not a requirement of the Basic Law
(notwithstanding evidence that Chinese view has changed),
laws would have to be translated into Chinese, and
preferably re-enacted as local legislation, with suitable
amendments to adapt them to the circumstances of
Macau (most of the codes were of ancient vintage, and
had ceased to apply even in Portugal).

Even more serious was the situation of the judiciary.
For a long period, there was little in the way of a local
judicial system, since justice was administered by
Portuguese courts, such courts as existed in Macau being




Chinese Legal Personnels receiving training as future

pmSECt() rs.

regarded as ‘county courts’ within the metropolitan
system. The establishment of a local autonomous system
was begun some years ago (though still without a single
local judge), but was not sufficiently advanced by the time
of the Joint Declaration to be considered a suitable
candidate for the ‘through train’. Consequently one of the
functions of the Preparatory Committee is also the
establishment of the judiciary for the SAR, none of the
previous judges having any guarantee of staying on. The
Macau Government has since taken vigorous steps to
establish an autonomous
judicial system, and plans to
sever all links with the
appellate courts in Portugal
ahead of the transfer of
Macau. An energetic
programme in legal
- education and training, and
in the translation of laws,
has been undertaken. Under
these circumstances, it
would be possible for the
Preparatory Committee to
adopt the judicial system so
éstablished. Even then
differences in the legal and judicial systems would remain
as the most distinguishing points of contrast between
Hong Kong and Macau, derived as they are from different
legal traditions.

The third major difference lies in the way that the
question of nationality has been handled. Unlike the
Parsimonious attitude of the British, the Portuguese were
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liberal in the dispensation of
Portuguese citizenship, and
since the Portuguese law
provides for only one type of
citizenship, over a 100,000 residents
of Macau (more than a third of the population) enjoy the
right to move to and live in Portugal. Portugal was
committed to the continuation of this status (perhaps
mindful of the fate of Portuguese descendants in other
ex-colonies) and did not accept the Hong Kong solution
whereby their status would be downgraded to merely
holders of Portuguese travel documents. Since China
regarded ethnic Chinese as Chinese nationals, there would
be a large number of persons with dual nationality (and
dual loyalty) that is not permitted under Chinese law. After
hard negotiations, China compromised.

As in respect to Hong Kong, memoranda by the two
sides were attached to the Joint Declaration on nationality.
The Chinese memorandum is in fact in similar terms,
ignoring Portuguese nationality and recognising
Portuguese documents merely for travel purposes, but
the Portuguese declaration
is significantly different from
Britain’s. Those who have
Portuguese citizenship will
continue to hold that
citizenship and to travel on
Portuguese passports. They
will have the right to enter
and live in Portugal. This
comes dangerously close to
double loyalties, of which,
especially in relation to
senior officials, China was
S0 suspicious in Hong Kong
(Ghai 1999: 157-8). When
after the Tiananmen massacre, Britain introduced the
nationality scheme under which a significant number of
Hong Kong residents could acquire full British nationality
by application in Hong Kong, China not only denounced
the scheme as a violation of the Joint Declaration but
also introduced the concept of the right of abode in a
foreign state as a disqualification from senior public posts
and from a large section of the legislature.




Chinese reaction in Macau
was more muted. Although its
own memorandum on nationality

espouses a different legal view
from that of the Portuguese, China

effectively accepted the Portuguese view. During the
drafting the Basic Law, by which time it had already decided
to use the right of abode in a foreign state as a
disqualification for certain posts in Hong Kong, the
Chinese tried to introduce a similar provision in Macau
(as in the earlier Macau drafts). However, the
disqualification was withdrawn in the face of Portuguese
opposition, and the realisation by China of the dependence
of Macau on civil servants and judges who held Portuguese
nationality and were determined to hold on to it. Thus the
only reference to the right of abode occurs in the
disqualification for membership of the Basic Law
Committee and is explicable on the grounds that the
Committee is a creature of the NPC, and not a Macau
institution. Even in relation to the Chief Executive, it is
merely provided that he or she ‘shall have no right of
abode in any foreign country’ during his or her term of
office (art. 49). It remains to be seen how this provision
would be interpreted, since it is hardly open to an individual
to suspend his or her right of abode in this way.
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The final major difference, perhaps more symbolig
than practical, is the specific protection provided t&
Portuguese citizens and their descendants and to
Portuguese culture. Being a small state with a language
which would be somewhat isolated in East Asia, the
Portuguese are more fearful of the extinction of theijr
culture than the British had reason to be. No similar
provisions exist for the British in the Hong Kong Basig
Law, and indeed according to the Standing Committee of
the NPC in its Decision on article 160 of that Law, any
discrimination in favour of the British or Commonwealth
citizens is inconsistent with the Basic Law. By contrast,
in Macau there is a specific category of permanent
residents which is connected to Portuguese origin. Article
24(3) makes all Portuguese who were born in Macau and !
have taken Macau as place of permanent residence before
or after the return of Macau permanent residents (would
Portuguese include ‘Mecanese’?). While this provision
does give the Portuguese rights not available to other
non-Chinese nationals, article 24(4), which gives
Portuguese the right of abode after seven years' ‘
residence, seems merely symbolic, for a similar right is ‘
extended to any person with a similar period of residence \
(art. 24(5). Article 42 states that the interests of the |
residents of Portuguese descent in Macao |
shall be protected by the Region in
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accordance with law, and their customs and cultural
traditions shall be respected. It is not clear precisely what
these rights are (nor do | know whether there is any
legislation or practice which specifies these rights, as is
perhaps the case with the rights of indigenous inhabitants
of the New Territories). Another provision is partially
directed at the preservation of Portuguese cultural legacy.
Article 125 requires the Region to protect scenic spots,
historical sites and other religious relics as well as the
Jawful rights and interests of the owners of antiques. Nor
must we discount the continuing influence of the
Portuguese through the legal and judicial system, which
must continue to draw its inspiration from Portugal (just
as the common law in Hong Kong continues to be an
effective conduit of English

influence in the HKSAR).

IV Conclusion

In the conclusion |
want to make a few general
comments. The first
comment is to raise the
question as to how far the
implementation of the
Macau Basic Law will follow
the path trodden by Hong
Kong. The machinery for
implementation is similar-a
Joint Liaison Group and a Land Commission (Hong Kong)
or Land Group (Macau). Relations among the British and
the Chinese in the JLG deteriorated rapidly after the
Tiananmen Square killings and the appointment of Patten
as the governor, set on speeding democratisation. Britain
complained that China was moving the goal posts, and
deviating from the Joint Declaration. In Macau the role of
the JLG seems to be even greater, since the Chinese have
shown a particular interest in the localisation of the civil
Service, the localisation and translation of laws, and in
the development of infrastructure, especially the aviation
Sector. This has allowed China much greater intervention
than in respect of Hong Kong, and the Portuguese may
been less willing or able to oppose this intervention. As
in Hong Kong, some Portuguese consider that China is
moving the goal posts, especially on the localisation of
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laws, nationality and the
preservation of Portuguese
heritage. In both instances China
insisted on convergence whereby
changes in the previous systems

would have to be compatible with the Basic Laws. But the
irony is that while in Hong Kong the British were accused
of attempting rapid and fundamental changes in the
previous system (inconsistently with the Joint Declaration),
the Portuguese are accused of dragging their feet and
not doing enough to change the systems to accord with
the Joint Declaration and the Basic Law.

This criticism, if justified, merely points to the fact
that the Joint Declaration in Hong Kong was tailored to
the previous system there,
and that its fundamentals,
and frequently also the
details, were adopted in the
Macau Joint Declaration.

This required a monumental
exercise in structural
change in Macau. In other
respects too, it may be
queried whether the Macau
Basic Law, especially in the
economic system, is really
appropriate for a small and
fragile economy. The recent
economic recession in East Asia has already highlighted
the rigidities and weaknesses of the provisions on the
economic system of even Hong Kong (despite being a
major player on the world economic scene).

The similarity of the Basic Laws raises also the
question of the relevance of precedents from one SAR to
the other. Since Macau is behind Hong Kong in the
establishment of the SAR, it is not surprising that its
officials have paid close attention to the implementation
of the Basic Law in Hong Kong. But because the Macau
Basic Law was drafted after the Hong Kong, perhaps its
language can give us some clue to the intentions of the
drafters of the Hong Kong Law, and assist in its
interpretation. | do not want to suggest that there is any
simple way in which one Basic Law can be used in the
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interpretation of the other —
there are certainly formidable
problems which arise from the
different legal traditions of the two
SARs. But used with some

sophistication, the approach can be
useful. | illustrate my point by three examples.

The Macau Basic Law is clear on the point that
children born outside Macau of a Chinese national parent
who is a permanent resident of Macau do not become
permanent residents by virtue of that connection unless
they were born after the parent had secured the right of
abode (art. 24(2). This issue
has been strongly contested
in Hong Kong, and has been
the subject of much litigation
(Ghai 1999: 162-66). If we
relied on the Macau Basic
Law, we could argue that
there was the same
intention in Hong Kong.
More plausibly, one could
argue that China changed its
mind after drafting the Hong
Kong Basic Law, and
therefore the result there is
different from that in Macau.

The second example is drawn from art. 50(5) of the
Macau Basic Law which gives the Chief Executive the
power to formulate and promulgate administrative
regulations. There is no similar power in Hong Kong, and
it would seem that its presence in Macau is due to a
different constitutional position under Portuguese
constitutional law than in Britain, whereby the executive
has certain law making powers. The promulgation by the
Chief Executive in Hong Kong of the Executive Order 1 of
1997 which established regulations for the organisation
of the civil service was challenged as exceeding his
powers, since law making powers are vested in the
Legislative Council. The challenge was dismissed by the
Court of First Instance (Ghai 1999: 278 and 228). It could
be argued that the court was wrong, for if the Basic Law
had intended to confer law making power on the Chief
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Executive, it would have clearly specified so as in Macau,

The third example comes from the last paragraph of
the last article of the Macau Basic Law which prescribes
the criteria for the validity of pre-transfer government
contracts after the establishment of the SAR (there being
no similar provision in Hong Kong). China argued that the
Hong Kong Basic Law had a similar effect-but one may
question this view, for if it did, what was the necessity to
have this additional clause in the Macau Basic Law?

Finally, I comment on the prospects of successful
implementation of the Basic Law and the exercise of
autonomy. Hong Kong's
experience shows that
implementation continues
well beyond the transfer of
territory, and controversies
can continue to arise on the
scope of autonomy. One can
say with some reason that
despite the problems that
sprang from the
confrontation between
Patten and the Chinese
authorities, the
implementation of the Basis
Law and the exercise of autonomy in Hong Kong have
been successful. It is not clear that the same can be
predicted for Macau. The prospects of democracy and
autonomy are less promising. There is less world attention;
its economy is not so important externally; there is no
influential and pluralistic media; there appears to be no
sizeable elite committed to rights and democracy; civil
society seems to be crumbling; the bureaucrats who will
accede to key positions will be less experienced and
confident-all factors conducing to Hong Kong' autonomy.
Moreover, pro-Beijing forces dominate politics as well and
commerce more effectively in Macau than in Hong Kong.
One of Hong Kong's strengths has been its well
established and resilient legal system; its laws have been
localised for a long time; its judiciary has, for the most
part, been up to the challenge of the Basic Law and the
relationship to China; and the legal system was never in
contention between Chinese and Britain (or the people of




Hong Kong). Ironically, in Macau, which shares with China
a civil law system, the legal system has been a matter of
controversy. In any event it is weak and fledgling, with no
assurance of through train for judges; on the contrary
there is every likelihood of massive changes, with
inexperienced judges appointed to high office. To these
circumstances must be added a history of greater Chinese
intervention in Macau than in Hong Kong. None of these
factors amounts to a foreclosure of the issue. Macau will
pbenefit from the Mainland tolerance (and even
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One of the major changes in the last decade in the
practice of commercial law in Hong Kong is the ubiquitous
use of Chinese. This is not so much a result of Hong
Kong’s return to Chinese sovereignty as the increased
interface of Hong Kong with the mainland’s economy in
equity, debt and direct investment activities. In the run-
up to the return to sovereignty, Hong Kong saw a fleet of
Red-Chip and H-share companies (respectively mainland-
backed and mainland-incorporated enterprises) being
floated on the local bourse to tap the international funds.
The mainland also saw substantial inflows of capital from
or through Hong Kong to set up joint ventures and other
direct investment vehicles. This array of investment
activities and capital movements naturally and necessarily
generate a swathe of cross-border contracts and
documents between the mainland parties on one side
and a foreign or Hong Kong party on the other. Some of
these contracts, such as contracts to establish foreign
investment enterprises on the mainland, are required by
laws and regulations and the mainland government
authorities to be written in Chinese, governed by the
Chinese law and approved by the mainland authorities.
Other contracts or documents such as corporate
restructuring agreements, underwriting agreements, share
sale and purchase agreements, shareholders’ agreement,
deeds of indemnity and so on are not usually required by
the applicable laws or regulations to be in a particular
language. However, they are often also written in Chinese.
The reasons for this latter category of documents to be
written in Chinese vary from case to case. The most
common reason is that the mainland party wants to
understand what they are going to sign. It is also not
uncommon that all contract documentation has to be
explained to the supervisory organ or authorities for the
necessary internal approvals and authorisations. Such
approvals and authorisations might take longer to
materialise if the contract documentation is in a foreign
language.

Against this backdrop, Chinese contracts governed

by the laws of Hong Kong have increasingly taken centre
stage in commercial deals hitherto transacted purely in
the English medium. This is where the root of the problems
is. From time immemorial, practitioners in the corporate
finance and securities field have kept a set of precedent
agreements. These precedents have developed in tandem
with the contemporary practices of the commercial world.
Some clauses have been heatedly argued in courts and
have been given judicial recognition. The precedents form
an invaluable repository for time-honoured customary
practices, bitter lessons learnt from past errors, and
generally wisdom acquired from experience. When
Chinese-speaking clients started to request all
documentation be prepared in Chinese, the immediate
response of the practitioners was to prepare the
documentation in English first and then get it translated
into Chinese. The result was catastrophic. What happened
was that the impenetrable English became impenetrable
Chinese. Whilst the clients could not understand the
contract because it was in English, the clients find it even
harder to understand the contract now that it is in Chinese.

It is notorious that some standard clauses in English
contracts are of unrivalled complexity and are often
couched in tortuous and obscure language. Examples can
be given of sentences that run up to several pages long
without any punctuation whatsoever. However, in view of
the limited space available, the author would like to cite
the following clause handpicked from a deed poll
constituting exchangeable bonds as an example. “Provided
that where the events or circumstances giving rise to any
adjustment pursuant to this condition 9 (d) have already
resulted or will result in an adjustment to the Exchange
Price or where the events or circumstances giving rise to
any adjustment arise by virtue of any other events or
circumstances which have already given or will give rise
to an adjustment to the Exchange Price, such modification
shall be made to the operation of the adjustment
provisions as may be advised by the auditors to be in
their opinion appropriate.” Read in English, the clause is




still fairly comprehensible. However, translated into
Chinese, an ordinary Chinese-speaking person will not
have the foggiest idea what this clause is about simply
because the Chinese language is not meant of sentence
structure commonly found in English legalese.

There is another area of incompatibility of the
Chinese language with English contracts. One salient
feature of English contract drafting is that a string of words
with similar but different meanings will appear in a clause.
Examples include, “Mr So-and-so shall sell and transfer x
number of shares free from any claims, charges, liens,
encumbrances, equities or adverse rights of any
description on the basis of the warranties,
representations, undertakings, agreements and
indemnities set out in this agreement.” “Mr X shall
indemnify and keep indemnified Mr Y against all losses,
damages, costs, actions, proceedings, claims, demands
and expenses suffered by Mr Y as a result

ramifications recognised under the common law. |p
addition to these phrases, there are numerous other lega|
phrases or remedies that have attained their established
meanings in common law but do not have their own
authentic Chinese equivalent. Examples include “without
prejudice communications” “anticipatory repudiation”
“set-off and counterclaim” and so on. Even if we can find
a Chinese phrase or expression to use, it is never certain
that such reinvented phrases or expressions encompass
all the niceties and nuances of the original English phrases
and expressions. Then there are some very useful Latin
phrases such as “mutatis mutandis” “action in rem or
action in personam.” The list goes on.

To tackle these difficulties in finding the right Chinese
term or expression on each occasion, the first thing a
lawyer should do is make sure whether a concept or an
expression originates from or is used in the Hong Kong
bilingual legislation. If so, one must always

of or in connection with any breach of any
warranties.” To the legally-trained eyes,
each of these words, albeit in the same
category, carries a distinct meaning of its
own and cannot be substituted by another.
Yet, a single Chinese expression is wide
enough to cover the whole string of words.
In cases like this, instead of using one such
Chinese expression, a translator will cobble

, ; tool.”
together another string of interchangeable

“Latest edition of
the English-Chinese
Glossary of Legal
Terms published by
the Department of
Justice
indispensable and
handy reference

use the authentic Chinese terms and
expressions to avoid disputes on the
meaning of the words actually used. In this
regard, the latest edition of the English-
Chinese Glossary of Legal Terms published
by the Department of Justice is an
indispensable and handy reference tool. It
helps alleviate the burden of proof of the
meaning of a Chinese term or expression.
For instance, in the English-Chinese

is an

Chinese terms and expressions each of

which is sufficient to cover the string of English words on
its own. It is true that the translated text will then mirror
the English version. However, reading the Chinese text by
itself, the reader is more than ever baffled. These Chinese
terms and expressions are simply repetitious and
superfluous. Each new Chinese term or expression adds
absolutely nothing to the one before or after it. Indeed, it
is hard to distinguish one Chinese expression from
another. The true intent of the clause has thus foundered
in the sea of words.

There are other common English legal phrases that
are inherently incapable of Chinese translation. An obvious
example is “signed sealed and delivered” This is because
the concept of executing contracts under seal is an
indigenous common law concept. The Chinese laws do
not have the same system, hence no equivalent Chinese
phrase. Another example is the venerable phrase, “time
is of the essence”. There is simply not a direct Chinese
translation of these simple words that will entail all the

Glossary of Legal Terms, the Chinese
equivalent of specific performance” reads literally as
“enforcement of performance order”. There is a difference
between the two phrases. As enforcement of performance
can be either substitutional or specific, this general term
has omitted an important characteristic of this relief,
namely, the relief is to be specific rather than
substitutional. Without the help of the authentic Chinese
text of our legislation, it will be a Herculean job to prove
that “enforcement of performance order” in Chinese is
equivalent to specific performance” in common law.

Apart from consulting our statute books for authentic
Chinese equivalents of the legal terms, practitioners
should also consult the laws of the mainland because
after all, Hong Kong is part of China. During the last
decade, most common law concepts have been the
subject of extensive expostulations in the works of
prominent mainland scholars. Practitioners can easily find
the Chinese terms and expressions of these concepts
from their tomb. Although they are not binding on courts
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of Hong Kong, the meanings ascribed to the Chinese legal
terms by the mainland legislative authorities or scholars
are certainly of some persuasive value.

This last point about discovering the true meaning
of a Chinese phrase used in a contract is actually a very
real concern. So much has been said in the above
paragraphs about the difficulty of finding a Chinese
equivalent for an English legal term or expression.
However, the real question is whether we can convert the
Chinese term or expression into the intended English term
or expression. As is true with the English terms and
expressions, Chinese terms and expressions have their
own nuances of meaning. This is on top of the fact that
the Chinese equivalents of the English legal terms and
phrases are far from being standardised. For instance,
the Chinese translations of “fiduciary” and “trustee”,
“equitable interest” and “mere equity”

attempting to read, through a literal Chinese translation
of an English contract, is apt to throw up his hands in
despair, and give up any effort to understand what it is all
about. This author once had a client going through such a
Chinese contract. Having read it, he picked up his pen
and struck out three-quarters of the contract. Good
Chinese writing should be simple and succinct, he
explained. In fact, this is no different from drafting in the
English language. This author learnt a very important
lesson from this lay person and happily this lay person is
still this author’s client.

Notwithstanding all the hurdles in the way of drafting
contracts in Chinese, the author is still a firm believer in
the wider use of Chinese as a working language of the
law. In the long run, the language of the people must be
the language of the law if the law is to serve the people.

The anomaly of having the law in a foreign

often closely resemble each other and it is
hard to tell one from another. Full
convertibility of the two languages as far
as legal usage is concerned is highly
desirable but is, unfortunately, nowhere in
sight.

Up to the time this paper goes to print,
the author has not yet come across a case
where the meaning of a Chinese term or
expression of a common law concept is in
dispute. However, if in the future disputes
arise over the meaning of a Chinese term
or expression of a common law concept,
the fundamental tenets of contract law

“The language of
the people must be
the language of the
law if the law is to
serve the people. The
anomaly of having
the law in a foreign
language not
understood or
spoken by the
majority of the
population is an
accidnet of history
and hence will not
last.”

language not understood or spoken by the
majority of the population is an accident of
history and hence will not last. How many
times do we have cases where members
of the unwary public found themselves
entangled with contractual obligations they
have burdened themselves with by signing
a contract in a language they do not
understand? The author is not saying that
they will understand the contract if it is in
Chinese, but at least if the parties are all
Chinese-speaking or if the bargaining power
of the Chinese-speaking party is stronger,
why balk at using Chinese? If this is the
wish of the client, it is a foolish lawyer who

require us to find out the intentions of the
parties. What did the parties intend the term to mean at
the time of contract? As it is unlikely that the non-legally
trained parties would be able to testify as to the meaning
of such terms as “enforcement of performance order” or
“specific performance” a set of generally accepted
Chinese equivalents for such common law concepts will
be of great help.

Faced with myriads of ambiguities, uncertainties and
difficulties, should practitioners continue to draft contracts
in Chinese? Some will argue no. These contracts are
fequested to be written in Chinese so that the parties
€an understand what they are signing. Yet, as is
demonstrated above, a Chinese version of an English
Fontract originally drafted for the common law is almost
INcomprehensible. An ordinary person reading, or

rejects this point.

No doubt we are in a state of flux and the practice of
law in Hong Kong is undergoing yet another stage of
transformation. Practitioners are walking on a tightrope
in these times when the two languages meet and merge,
in addition to the inevitable eventual merging of the two
systems. Hong Kong has achieved phenomenal success
in implementing legal bilingualism and authenticating
Chinese texts in the existing legislation, thanks to the
concerted efforts of our Bilingual Laws Advisory
Committee, our Legislative Council and its Legal Services
Division, and our Law Drafting Division of the Department
of Justice and all other parties involved. Now, it is up to
the rest of us to understand the use of Chinese so that it
becomes a working language of the law.
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Hong Kong: A High Degree of Autonomy?

How much autonomy Hong Kong is to enjoy under
the “One Country, Two Systems”? The Basic Law of the
HKSAR was meant to be the answer safeguarding the
capitalist system with a high degree of autonomy in various
aspects (Art. 2).

To ensure an independent legal system, Art. 8 makes
it clear that all laws previously in force in the region shall
be maintained except for those that contravene the Basic
Law. Nonetheless, collapse of the “through-train”
arrangement of the 1995 LegCo necessitated the
establishment of the Provisional Legislative Council (PLC),
which was not expressively provided by the Basic Law.
Consequently, its legality was challenged right after the
handover.

In the landmark case of HKSAR v Ma Wai Kwan
David [1997] 2 HKC 315, two important questions of
law were argued before the Court of Appeal. Firstly, the
question arose as to whether the common Law had
survived the change in sovereignty, as there had been no
formal act of its adoption. The other question went to the
legal competence of the Provisional Legislative Council
as a body entrusted with the paramount role of law making,
as there was no legal basis for it in the Basic Law.

The first issue required the interpretation of various
articles of the Basic Law, in particular art. 8. The court
held that, upon proper construction, the word "shall" in
arts 8, 18, 19, 81, 87 and 160 can only be used in the
mandatory and declaratory sense and there was no
requirement, either expressed or implied for any formal
adoption.

The court then went further to consider the legality
of the PLC, which was created by the Preparatory
Committee after two decisions of the National People’s
Congress (NPC). The defense argued that these two
decisions were contrary to the Basic Law and hence,
invalid. However, the Court held that the HKSAR courts
had no jurisdiction to challenge the validity or the legality
of any NPC decision as the NPC was the sovereign.
Consequently, since the PLC had derived its authority as
an exercise of sovereignty by the PRC, the Hong Kong
courts had no jurisdiction to challenge the legality of the
PLC as such a challenge would be no different from
Questioning the validity of an NPC decision. Besides, it
further reiterated that the wording of the NPC decisions

Varsha Chugani (ll)

were wide enough to authorize the Preparatory Committee
to set up the PLC.

One would have thought that once a decision would
be announced, the situation could only become better.
However, the fears had only compounded. It seemed to
suggest that the law, decisions or resolutions of the NPC
could not be challenged in the HK courts even if they are
inconsistent with the Basic Law or even the PRC
constitution. This goes against the true spirit of the Basic
Law and the promises made to Hong Kong under the Joint
Declaration. What then is the scope of Hong Kong's
independent legal system when the final say on the
application and interpretation of laws is left to the PRC
government?

Even scarier is the idea that the NPC, being supreme
to the Basic Law can amend it. What then is the Basic
Law? Is it a mere piece of document that exists to win
over the confidence of the Hong Kong people in the Central
Government? If it truly cannot protect our freedoms, then
it is deceitful to us.

It also means that the procedures for amendment
outlined in Art 159 of the Basic Law are meaningless and
that the jurisdiction of the NPC is not confined to foreign
affairs and defense matters as was once promised and
that the NPC can in fact, in the name of the sovereign,
legislate for Hong Kong. The implication seems to be that
the remedies would lie in the PRC courts. However, the
paradox is that the PRC constitution is not justicable in
the PRC courts.

The Court of Appeal justified its decision on reliance
of the fact that the colonial courts too had no jurisdiction
to challenge the legality or validity of any legislation
enacted by the sovereign or any ministerial acts. Hence,
this principle was not new to Hong Kong, having simply
been preserved under Art. 19 of the Basic Law.

In short, the NPC can, by a rather informal decision
or resolution, side-step all the elaborate guarantees laid
down in the Basic Law, and there is no venue for
challenging these decisions or resolutions. It is hardly
conceivable what more would be left in the notion of "a
high degree of autonomy" in light of these consequences.

Only time can tell.
for




Another piece of legislation that the Hong Kong
people have come to rely heavily on as a guarantee of
their rights, is the Bill of Rights Ordinance (BORO). No
doubt, this too has contributed to the success of Hong
Kong. When the document was first enacted in 1991, it
was made clear that it binds only the Government and
public authorities and has no application to inter-citizen
relations.

In the Court of Appeal decision of Tam Hing-yee v
Wu Tai-wai, this was confirmed when it was held that the
BORO repeals inconsistent pre-existing legislation when
that legislation is relied upon by the Government, but the
same legislation nonetheless remains in force when relied
upon by private citizens. This anomaly seemed strange
and hence, the Law was amended so that it applied to all
legislation including that dealing with private disputes,
through the addition of two new subsections. These are
section 3(3) and (4). However, the addition of these
subsections did not do much to heal the situation as
further uncertainties have since arisen.

One problem is that these two subsections, when
read along with section 7, could give rise to more than
one interpretation. Either, it can be taken to mean that
section 7 of the BORO prevails and so the Amendment
Ordinance does not reverse the Court of Appeal ruling in
Tam v Wu, or alternatively that the Amendment Ordinance
reverses Tam v Wu such that notwithstanding section 7,
as from 30 June 1997 when the Amendment Ordinance
took effect, all pre-existing legislation inconsistent with
the BORO is repealed, regardless of whether such
legislation is invoked by Government or private citizens.
Yet, a third possible interpretation is that the Amendment
Ordinance does more than reverse Tam v Wu in that the
new section 3(3) introduces new obligations on private
citizens contrary to the original intent of the BORO.

In any case, it is felt that what the Amendment
Ordinance sets out to do has in fact been achieved through
other Government measures. There is therefore no need
to further amend the law to make it clear. Therefore, these
two subsections were subsequently repealed by the Hong
Kong Bill of rights (Amendment) Ordinance 1998, which
came into operation on 28 February 1998.

This has raised considerable doubts as to the status
of the BORO. So, does it or does it not apply to non-
governmental disputes. If the two subsections are
removed, then the anomaly that arose in the case of Tam

o

v. Wu, would continue to exist and the BORO would not he I
consistent in its application. The question then remaing )
whether this could have been the true intention of the
legislature. If it was, then why the unfairness to ordinary
citizens and the bias towards the government?

Uncertainty in the autonomy of the Hong Kong legal |
system can prove fatal to its smooth functioning. In order ;
for any place to run efficiently, it is essential for the legal
system to be well adapted to the needs of the people.
One of the essential characteristics for the existence of
the Rule of Law is that the Law should be certain and |
easily ascertainable by all those who are to be bound by
it. After all, one can't be expected to abide by the Law if it

is continually changing.

Extreme controversy as to the independence of Hong
Kong's legal system has arisen with the recent trial of
Cheung Tze-Keung and his accomplices. Having been
charged for a series of crimes including armed robbery,
kidnapping, smuggling explosives, killing and illegal arms
trading that were committed in Hong Kong but planned in
Mainland China, the decision was made to hold the trial
in the Mainland.

Human rights groups criticized the SAR Government's
refusal to seek extradition arguing that the mainland has
no jurisdiction over crimes committed in Hong Kong. After
all, under the Basic Law, we are guaranteed a legal system
independent from that on the mainland. No doubt, this is
essential as Hong Kong has unique characteristics and
to have the Chinese Legal system put upon the citizens
would be a total imposition of Chinese rule.

Others, however, insist that this does not undermine
the independence of the local legal system and that since,
the crimes were planned in the Mainland, that is where
they should be tried. The fears of Human Rights groups
were more compounded because of the existence of the
death penalty in China which has long been abolished in
Hong Kong.

As was feared, the death sentence was passed on
to Cheung and three of his accomplices. However,
whatever the sentence may have been, the fact remains
that the Chinese government has infringed on our rights
by interfering in our legal system. Where really does that
leave the HKSAR? What is our status? It seems that as
time goes on, more and more of our autonomy will be
taken away. Is this really what we should expect?
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But how has the Hong Kong Government reacted
towards its new sovereign? Its response so far has been
one of loyalty. Whatever the status of the Basic Law, there
is no doubt that our courts have continued to respect its
application to the extent that any legislation inconsistent
with the Basic Law has been invalidated. An example of
this can be seen in the case of Cheung Lai Wah and Ors.
v The Director of Immigration [1998] 1 HKC 617. The
defendant, who was claiming the right of abode in Hong
Kong through her father, was an illegitimate child. Under
British rule, only children born in Hong Kong and in lawful
wedlock had the right of abode in the colony. However,
the court in that case held that this narrow definition of
the relationship of parent and child contravenes Art 24(3)
of the Basic Law which focuses on birth, not status since
the children of persons who have the right of abode in
Hong Kong are no less their children simply because they
may have been born out of wedlock. Denying them the
right of abode in Hong Kong would be to deny the right of
abode in Hong Kong to children who plainly come within

Art. 24(3).

On that footing, a broad meaning of the provision
was taken and the right of abode was extended to all
children. Our respect for the Basic Law is born from the
idea that it is our constitution and is superior to all else
such that it deserves our respect and obedience. However,
at present, it seems that a number of the promises made
to us by the Basic Law have been undermined. If this
continues to be the case, the people of the HKSAR may
lose their respect for their mini-constitution and the tables
may turn such that Hong Kong may even become a burden
on China.

Finally, in light of the above discussion, the one
question that arises is 'what remains of the autonomy of
the HKSAR?' Questions continue to arise and doubts
continue to exist. An attempt has been made here to
highlight only some of the political disturbances that have
arise since the past year and a half. No doubt, this is only
a small sample of the confusion
but yet, these are some of the
more important issues since they
go to the root of the promises
made to us.

Perhaps, it is impossible to
predict in which direction Hong
Kong is moving. Only time can tell.
It has only been a year since the
hand-over. Not surprisingly, this is
the time when important questions
need to be answered. Possibly, the
future will hold fewer doubts for the
Hong Kong people. It is also yet to
be seen what our mini-constitution
can do for us. However, whatever
the case may be, it is important
for the people of Hong Kong to fight
for their autonomy if Hong Kong is
to remain as unique and
successful as it has been known
in the past.



An interview with Elaine Hui

It is obvious that all of you are familiar with the
publisher “Butterworths”, and can you imagine one of
our alumni is working there? Elaine Hui was graduated in
1990 (LL.B.), 1991 (P.C.LL), she was now an editor of
Butterworths, and below is her review to her career:

&ditor: Hi Elaine, can you briefly described your main work
and your life as an editor.

Elaine: My main work is editing current series of Hong
Kong Cases (HKC). Also | am also involved in a long
term project of preparing a bilingual legal dictionary
for Hong Kong. Life can be very busy when there is a
publishing deadline to meet, especially when | am
dealing with HKC which has to be published according
to a strict publishing schedule.

Editor: Why have you chosen this job instead of being a
lawyer which is the graduates’ usual career field?

Elaine: | did choose the usual law field. | have completed
my training and am a qualified solicitor. And | have
practised as a litigation solicitor for three years after
admission. Why the change? | just think that the legal
training should not necessarily confine us to the
practice, with our legal knowledge, we are capable of
doing something else. Before joining Butterworths |
had never worked in other fields, | really had no idea
how companies of other disciplines functioned, and
whether | would be suitable for any other jobs. |
therefore decided to explore a bit, to go outside and
check out other possilibities.

&ditor: Does this job have anything special that attracts
you to take the more “risky road”?

Elaine: It's the other way round. This job did not lure me
to move away from the usual path. | had decided to
try something else first and this job happened to be
available.

&ditor: So are there any difficulties when you decide to
change your career?

Elaine: Not on the job really. As it is not really far away
from law, if anything, it is closer to law than when |

was practising. | think the real difficulties, when you
decide to try some other things, are (i) that you know
you are departing from the usual route, which 99% of
others are taking. The question is, have you summed
up enough courage to part different ways (even just
for a trial period), especially when the legal field always
seems to have a bright future to offer whilst you are
pursuing something unknown. (ii) how to persuade
others (I mean the potential employers of other
disciplines) to believe that you are serious about your
choice. | am kind of lucky as | landed on this job in a
relatively straight-forward manner, but | suppose there
are to a certain extent difficulties for companies in
other fields to believe that you are serious about not
taking up a legal career. It may be easier for fresh
graduates, though.

&ditor: But are you satisfied with your job?

Elaine: 1t is satisfying to be able to make contribution
(however small) towards law-reporting in Hong Kong.

&ditor: | bet what you learned in university have helped
you a lot in this field?

Elaine: Yes, in the light of the nature of work here — you
know that | am now an editor of Butterworths — | edit
HKC and is involved in a legal dictionary project so
what | learnt at law school and the experience |
gathered during practice are directly relevant here.

&ditor: Can you give some advice to our fresh graduates
when choosing their career?

Elaine: With increasing number of law students graduating
each year, | really have no idea whether the present
market is large enough to accommodate all of them.
And there is the economic downturn to consider. So
not knowing the real situation, | cannot offer any useful
advice. But basically | think law students should know
what they really want. If they are set NOT to follow the
majority, do go and try something else. For those who
are not sure, then it is not a bad idea to go through
the two years' training and get qualified first.



e 8 9 ® ° & & o 0 0 0 o 0 0 0 0 o o 0 0 s 0 o 0

The Asian Law Students’ Association (Alsa)

1. Introduction

Alsa was established two years ago after some
students from Japan organized a study trip for
members of elsa to their country. They got
to know more about the organization and
decided to form a similar one in Asia. Alsa
believes that legal issues are becoming
more and more important to the
international sector as law has been quite
effective in dealing with problems of global
concern such as human rights, industry,
trade and the environment. In order to
provide better solutions and opinions, it is increasingly
necessary to learn about foreign laws and legal systems.
In addition, one also has to keep his mind open to the
world. Therefore, Alsa was formed for fulfilling such
demands of students from Asian countries. However, since
the ASEAN Law Students’ Association also serves a similar
purpose for law students in S.E. Asia, Alsa only aims at
Asian countries or cities such as Japan, China, Korea,
Taiwan, Hong Kong, India and Tadzhikistan.

At present, Alsa is a Tokyo-based organization with
approximately 200 members who come from Chuo
University, Tokai University, Waseda University, Tokyo
International University, The University of Tokyo, Keio
University and Hitotsubashi University. The Japan National
Board (Alsa-Japan) now has 7 members in its council,
namely the President, the Secretary General, the Treasurer
and 4 other Vice-Presidents. The council is elected each
year in the Annual Council Meeting. Alsa-Japan currently
serves as the International Board, but an International
Board with council members from its member countries/
regions will be established in 2 years’ time.

Activities held during the past 2 years by Alsa
(i) Forum

In March 1997, members participated in an
international forum — “Do you agree with the death
penalty?” — in Tokyo.

(i)  Seminar

Tax issues, territorial issues between Korea and
Japan and Japan-U.S. security matters were discussed.

(iii) ~ Study Trip

In 1996, they organized a study trip to Japan for
elsa and participated in the Japan-Korea Six University
Conference in Seoul.

In 1997, 20 members went to Belgium, Germany,
Austria and Italy. They visited the law firm of De Bandt,
Van Hecke and Lagae along with the E.U. Parliament, the
Belgian Federal Parliament, the Belgian Supreme Court,
the U.N. organization of .A.E.A., the Japanese Embassy
in Rome and law schools in each country.

(iv) Internship

With the cooperation of other organizations, they will
start an internship programme through which members
will be able to work for foreign law firms or companies
engaging in legal issues. They will also offer members of
other law students’ organizations the opportunity for
internships in Asian countries.

Report of the International Law Forum

Organizer: The Asian Law Students' Association
(Alsa)

Duration: 15th - 25th Feb, 1998.

Location: Tokyo, Japan

No. of participants: approx. 100 (including foreign
guests and local participants) Organizations/ universities

participated:

1. International Law Students' Association (ILSA)
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The European Law Students' Association
(elsa)

Australian Law Students' Association (ALSA)
The Asian Law Students' Association (Alsa)
Law Association of the University of Hong Kong
Law Departmental Society of the City
University of Hong Kong

Law Students' International Relations
Committee of the Law Club of the National
University of Singapore

Taiwan University

Politics University (Taiwan)

Chung Hsin University (Taiwan)

The purpose of this Forum was to introduce Alsa to
guest students from countries/cities including Hong Kong
and Taiwan. The other delegates from ILSA, elsa, ALSA
and the Law Club of Singapore were invited to let both

ipants and the guests acquire a better

understanding of these organizations. Alsa-Japan hopes
that Alsa-Hong Kong and Alsa-Taiwan can be set up in the
near future to achieve its aim of joining other Asian
countries to form Alsa-International.

Evaluation in General

The forum not only provided the participants
(mainly the guests) with the knowledge of the
Japanese continental system for comparison
but also created a chance to share views over

hot legal issues. Besides, it also allowed them
to experience different cultures.

2. It also served the purpose of building up
friendships between delegates of different
international law student bodies. With such
an arrangement, worldwide communications
can thus be established and maintained
through emails and proposed links with the
homepage of each organization/university.

3. It provided a chance for the delegates of the
potential member countries to know each
other. Unfortunately, representatives of China,
Korea, India, etc. and the ASEAN Law
Students' Association were unable to attend.
Nevertheless, constructive views and
suggestions on the future development of Alsa
had been exchanged.

4. The chance to visit various places and
government offices was an invaluable
experience as most areas are not ordinarily
open to citizens. Also, the unique occasion to
interact with foreign lawyers and the Dean of
a law school was significant in promoting intra-
Asian activities on a legal perspective.

All'in all, I find the forum constructive, diversified
and educational and | would strongly recommend all of
you to take part in the coming forum in March 1999 to
experience for yourself a special encounter with law
students throughout Asia.






Interactions

Interflow Tour 98

Organizers:
Law Club, National University of Singapore

Law Association, the University of Hong Kong, HKUSU

Participants: Law students from NUS, Tokai University and HKU

With the aim of broadening the horizons of law
students, the Law Association has organized several Legal
Interflow Tours to mainland China and Taiwan in the past.
This year, the Association has conducted, together with
the Law Club of the National University of Singapore, a
new joint-scheme — Interflow Tour 98, which comprised
two parts: 1) Hong Kong Trip and Il) Singapore Trip.
Response from members was encouraging and a special
publication was issued as a conclusion to the programme.
It has been distributed to all LA members so everyone
could share the fruit of the programme with the
participants.

Both academic and cultural exchange activities were
organized during the eighteen-day programme with two
major objectives:

1. To provide an opportunity for members to learn more
about another legal jurisdiction and to compare it with
that in Hong Kong.

2. To promote cross-cultural understanding and friendship
between law students of the two places.

It was the first time the Association organized an
interflow tour in the form of an exchange programme.
Despite all the difficulties arising from the lack of
experience, it proved to be particularly effective in fostering
cultural exchange. Unlike past years, members who could
not join the overseas trip could still benefit from the
programme by taking part in the local trip. Through various
activities and interactions with the visiting students, local
participants gained insight and understanding of their own
society as well as other cultures. It has been our great
pleasure to have Miss Miho Ishizuka, the representative
of the Asian Law Students’ Association from the Tokai
University, to be our guest participant of the Hong Kong
Trip.

Hong Kong is a unique place with an almost intact
traditional Chinese culture co-existing with Western values;
Singapore, with a multi-racial background, provides a
fascinating example of a diversified yet harmonious

(s

culture. Interflow Tour '98 gave students of both lands
an inimitable opportunity to learn from each other and to
develop international friendship. Here we are going to
take a look at part of the programme —

HONG KONG TRIP (20-28 May, 1998)
Seminars & Workshop

Three seminars were conducted to introduce to the
visiting students certain areas of the law in Hong Kong.
There was a seminar on the Hong Kong legal system by
Miss Anne Cheung, another on Constitutional Transition
in Hong Kong by Mr. Benny Tai and the last one on Human
Rights by Prof. Johannes Chan. Court visits and visit to
polling stations of the first Legco Election of HKSAR were
also arranged to allow visiting students to have a better
understanding of situations in Hong Kong. During the
workshop, discussions on various issues, in which
students showed great interest and enthusiasm,
successfully enhanced exchange of views among students.

Visit to the Stanley Prison & ICAC

Apart from attending seminars, we have also visited
the Stanley Prison where the Correctional Services
Department carries out its function. After an informative
briefing session by the Deputy Superintendent, we were
shown the exercise fields, the workshops, the kitchen,
the cells for offenders of less serious crimes and finally
the cells housing prisoners serving maximum sentences.
As we left we were unable to suppress certain unease at
having just been where all of Hong Kong's biggest criminals
were gathered.

Legal Profession

In order to help participants understand the legal
practice in Hong Kong more thoroughly, visits to the Hong
Kong Bar Association and two esteemed law firms
internationally well-known — Deacons, Graham & James,
and Johnson, Stokes & Master — were organized.
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Discussions and chats with practising barristers and
solicitors gave law students a valuable opportunity to gain
insight into the legal profession.

Fun and Cheers

Too occupied were we with the hectic schedule of
visiting law-related disciplines; cruise party and
sightseeing could definitely help us relax and play hard.
During the harbour cruise, there were many entertaining
games aside from the breath-taking view and the
spectacular Tsing Ma Bridge.

A rainy Sunday marked our memorable trip
to the Lantau Island. Fortunately, despite the
amber rainstorm signal, the magnificent Tsing

Ma Bridge was still open for use and in no time we arrived
at the Po Lin Monastery. We had an authentic vegetarian
meal there and we all enjoyed the time to relax and chat
with each other.

SINGAPORE TRIP (3-11 June, 1998)
Seminars & Workshop

Useful seminars on Environmental Law, Criminal Law,
Alternative Dispute Resolution and Constitutional Law
conducted by lecturers in NUS were given. Afterwards
we visited the Supreme Court as well as the Subordinate
Courts to see the legal system ‘in practice’. Besides,
topics such as homosexuality, traffic system, criminal law
0n provocation and customary law were also studied during
the Workshop.

Legal Profession

Unlike Hong Kong and the UK where the legal
profession is branched into that of barristers and solicitors,
Singapore has a fused legal profession. Our visits were
to two prestigious law firms within the territory: Baker &
McKenzie and Khattar Wong & Partners. This
provided us with a golden
opportunity to

acquire a deeper
understanding of the legal practice
in Singapore, as well as a greater appreciation of
the practical application of a fused legal profession.

We have also visited the Singapore Academy of Law
— an organization for the whole legal profession including
lawyers, judges, teaching staff of the Law Faculty of NUS
etc., that we don’t have a similar one in Hong Kong. It is
obvious that although both practise the common law, there
are still many differences between the legal fields in Hong
Kong and Singapore. It is therefore important for us to
learn from another legal jurisdiction and improve our own.

Visit to the Changi Prison and Changi Drug Rehabilitation
Centre

Before our arrival at Singapore’s maximum security
institution, the general conception of Changi Prison was
that it was clean and spacious; like the rest of Singapore.
However, the interior was to prove very different from what
it looked like from the outside. After a half-hour briefing
by the Superintendent, we were first taken to the cells
housing the prisoners. We then proceeded to a narrow
room where mock-caning demonstration was conducted
for us, it was an extremely disturbing experience for all of
us especially when we think back on the gushing of the
wind with every strike of the cane. At the drug rehabilitation
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centre, we had the privilege of watching the detainees not find this place where they had spent the toughest
march before us in the courtyard and to tour their bunks. days in life interesting for a visit, but the rest of us,
All in all, both places were enlightening and the tour was including Singaporean girls and especially Hong Kong guys,
educational. were extremely excited! We have visited many spots

including the residence of young soldiers and the arsenal
Visit to the SAFTI Military Institute where real guns and weapons are stored.

SAFTI Military Institute is the place where male
citizens of Singapore were trained for the Armed Forces
during their military service. Singaporean guys sure would

Aftertbougbts

‘All in all, the tour has achieved its aims of widening
students’ horizon and enriching our university life
satisfactorily. I enjoyed it very much and think it is
worth organizing.’ ‘
Michelle Liu (III) :

‘The visiting law students were brilliant and extremely inquisitive. They !
were attentive in all the programmes — Their attitude was a most admirable |
one — The Singapore trip was also an excellent experience too. The
combination of education and fun — was so wonderful that I was totally
fascinated — Apart from all the knowledge that I have gained, the friendship
we cultivated during the Interflow Tour '98 was what I treasured most.

They were so nice!’
Yeda Hong (I1I)

1 truly enjoyed the programs. I say this because dur-
ing the limited time, we covered lots of places but yet

the schedule was not too tight — I had enough time
to shop and visit museums — I think we have lots of

things to learn from you, so I have shared my experi- i

ences and ideas that I gained from you with ALSA l

people. It surely will help us grow in the future.’
Miho Ishizuka (ALSA)

‘Bearing in mind the scene of the participants busy exchanging
email addresses and taking photos on the last day of the trip, I am
confident that our friendships will continue to flourish in the future.’

Sharon Ng (PCLL)
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‘This year, the unique chance of participating and enduring the
process of organizing a 18-day-tour for the Singapore-Hong Kong
Trip was indeed a remarkable experience for all of us. To me,
interflow activities are of utmost importance as people from different
regions get the valuable chance to meet each other. The Interflow
Tour '98 successfully achieved its aim in providing a marvellous
opportunity for us to pick up some insights into both the situations
in Hong Kong and Singapore.’

Selwyn Chan (1)

‘We were truly fortunate to meet with such a friendly and jovial
bunch of students. Though we are all Chinese, our cultures and
lives are vastly different. It was really a great learning experience
for all of us. There was a clear bond that was fostered after both
trips had taken place and I am certain that these ties would prove
useful for the future generations of law students in both universi-
ties.’

Shu-Chern (IV)

Cambridge Interflow Tour Doodun (i)

Initiated by a group of enthusiastic Cambridge law students who were interested in coming to Hong Kong to
pursue their future careers, a one-week tour to know more about Hong Kong’s legal system, the legal profession as well
as the law students was organized in mid-December.

There were about 15 of them, mostly second-year. HKU was one of their stops. Before coming to HKU, they had
visited the Chief Justice Mr. Andrew Li, who was also their alumni; Martin Lee SC to know more about the life of
barristers; and several solicitors’ firms such as Baker & McKenzie, Herbert Smith and Johnson, Stokes & Masters.

In order to give them a warm welcome to HKU, the Cambridge visitors were first received by our PCLL lecturer, Mr.
Felix Chan to share with them the university life at Cambridge. Then, we were glad to have the Chief Librarian Mrs. Sng
together with her staff to ‘stroll round the library’ with the Cambridge students. To your surprise, they found quite a few
things very impressive in the law library, namely, they felt that although our library was not as big as theirs, it was a very
comfortable place to study (not to chat!). Also, they were ‘shocked’ to see so many PCs we had and they were so
envious that we can net-surf in the library! What’s more, they were so excited to notice that we had Lord Denning’s
autograph as they walked down the stairs.

After the very informative law library tour, we led them to a very brief campus tour before we headed to the best
part of the programme — buffet lunch! During the lunch buffet, students from both universities seemed to have endless
topics, from sharing university life to career prospects and indeed almost everything that came across our minds.
Although we have different views on different issues, we all agreed that we have chosen the right subject to study. The
Programme was short but it was indeed a very fruitful interflow.

£
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Beijing — Hong Kong Youth Legal and Cultural Exchange Project ‘98

Date: 26-31 December 1998
Co-organizers: Hong Kong Law Education Trust Fund
Hong Kong Youth Hostel Association
Participants: Students from the Beijing University, Tsinghua University and the University of Hong Kong

EnrzanAGKES LBARERRAN
n

LA 198

With the objective to enhance the understanding of the youth of Hong Kong and Beijing
on the aspect of law and culture of the two places, various visits and seminars were
organised. In particualr, we focused on the comparison of the criminal law system between
here and that in mainland.

Our first visit was to the Police Museum, during which we learnt more on the past and
the current situation of the Hong Kong Police. Our friends from Beijing in turn enthusiastically
explained the system of Police, Gongan, to us.

When we came to the Hong Kong Legal Aid Department (HKLAD), we were welcomed
by the Chairman of the HKLAD, one of its solicitors and another officer. We saw a video
which introduced the legal aid in Hong Kong. Many of our Chinese fellows were amazed by
the fact that even foreigners were qualified to apply for free legal aid service! ‘It is one of
the characteristics of rule of law — equality before the law. Every one is entitled to legal
aid if he satisfied the means and merit test in civil case and means test in criminal case.’
— we were proud to have the Chairman making such proclaimation!

Off we go, we went to the Independent Commission Against Corruption (ICAC). Many
mainland counterparts had a good impression of ICAC for its effectiveness in fighting
against corruption, which still remains a major problem in mainland. On the other hand, we
were informed of several newly enacted laws against corruption and the work of the Anti-
Corruption Bureau in mainland.
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Our next stop was the High Court and we were able to hear the trial of Sau Mau Ping Gangsters’ murder case. Even
we law students from Hong Kong were amazed by the scene where the room was packed with more than 2 dozens of
barristers and solicitors!

The next visit was to the Pik Uk Prison. The superintendent there introduced to us the correctional services in Hong
Kong and the daily operation of the prison. We were escorted around the prison, and were even experienced being
locked individually in the cell to taste the prison life as well!

Our last visit was to the Law Society of Hong Kong. We met a few solicitors and were given a talk and were shown
a video introducing the legal profession in Hong Kong.

Apart from visits, we also had criminal law lecture in the University of Hong Kong. In the morning, Professor Li
Yahong, and another Prof. Gong Wen-dong from Peking University, delivered a lecture on common law system and
introduction to Chinese legal system respectively. In the afternoon, Prof. Gong and our Professor Fu Hualing also gave a
lecture on the criminal law of China and criminal justice system in Hong Kong respectively. Students took opportunities
to ask questions and the learning atmosphere was very good.

Besides, we had dinner with some Hong Kong barristers. It was our greatest pleasure to have the Secretary for
Justice, Ms Elsie Leung and our Chief Justice, Mr. Andrew Li to bid farewell to our Beijing friends.

I treasured the friendship we built during the past six days. Also, my Mandarin had improved a lot.

Finally, we departed each other on 31 December 1998. After the camp their courage of asking and serious learning
attitude are what | admire and should learn.

Molly Kan (1ll)

We finally appreciate the chances of exchanging thoughts on some controversial topics for example, the student
movement 1989 with the students from Beijing. They concern ‘minzu’ — democracy in China but they now prefer, and
emphasize, a stable political situation would be more beneficial for the development of modern China.

One of the students from the Beijing University took photos of demonstration slogans when we were at Central.
This impressed me a lot and | asked her why. She explained that she wanted to commemorate all these as it is forbidden
for them to post banners urging for a democratic China.

I also learned that the mainland students wanted China to transform into a liberal and democratic society but they
are well aware of practical problems for a drastic political reform at present stage. Perhaps the best way for them to
achieve this is to learn from the democratic development in nearby regious like Hong Kong and instill the concept to
fellow citizens gradually.

Not only | learned more about the differences between Hong Kong and Chinese legal systems but also | gained
Valuable friendship. | hope to meet all my Beijing friends very soon.

Jacky Tse (ll)
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Zhongsan University Study Tour

Date . 27-30 December 1998 (4 days 3 nights)
Venue . Zhongsan University in Guangzhou

Organizer : Hong Kong Young Legal Professionals Ltd

Sponsor : Hong Kong Legal Education Trust Fund

The Zhongsan University Study Tour provided
an opportunity to explore China’s constitutional
history, its government departments, some civil laws
and criminal laws. There were about 25 participants,
including practicing lawyers from private practice and
also Legal Aid Department, trainee solicitors and
law students from the two universities. There were
altogether 7 HKU students.

We received lectures from lecturers of
Zhongsan University whom most of them were also
lawyers in Guangzhou. After the lectures, we
discussed with the lecturers, post-graduate students
and among ourselves either on the case studies
provided or shared views we had on the legal issues.

On the last night, the lecturers and post-
graduate students of Zhongsan University organized
a party to farewell us. They performed “Miu” Tribal
Dance and a student who had won the singing award
sang his winning song. In turn, we together with two
City University students sang two songs to thank for
their hospitality. Afterwards, all of us sang the
karaoke and danced together.

The lectures were informative and comprehensive, it allowed us, beginners of Chinese laws to get familiar with
some fundamental principles. Also, it was a precious opportunity we could discuss the controversial “Big Spender” case
and opened to some other perspectives. Furthermore, we had casual chats with the post-graduate students and visited
their dormitories where we learned more about their university life and were most impressed by their enthusiasm in both
studies and social activities. For instance, they danced so wildly and skillfully during the party. (Mind you, they were very
good at both social dancing and disco music!) All in all, the study trip did not only broaden our horizons on some aspects
of Chinese laws but also to experience social life of the students in Zhongsan University.

Susan Li (ll)
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As a first year student who hasn’t studied PRC law,
what | have learnt at Zhongsan University was really
interesting. The codified system, as | see it in our first
encounter, seemed to be a clearer system than our
common law system. With only written codes to follow,
the result of each case is seemingly easier to predict and
the study of law can be much more systematic. However,
after a closer look at the actual codes, problems surface.
In order to deal with thousands of different cases with
only hundreds of codes, the codes are written with a
degree of ‘ambiguity’ (of course they disagree). Words
like “relatively”, “serious” and “major” are often seen.
With no doctrine of precedent, these words have the
possibility of being interpreted differently in different case
and may even become the reflection of the subjective
thinking of the judge. This problem is somewhat intensified
with an absence of a jury system.

Martin Wong (1)

The professors and the lecturers of the Zhongsan
University (ZU) are very knowledgeable and devoted. We
learnt much from them. When we came across the “Big
Spender” case, the academics of the ZU and the legal
practitioners and law students from Hong Kong have very
different points of view. The academics of the ZU said
that the trial and the judgment fully complied with the
PRC laws. They agreed that both the PRC and the HKSAR
have jurisdictions. But according to Principle of Initial
Reception (&#1% 2R A)), Big Spender was caught in
mainland China, so he should be tried in the mainland.
However, some may argue that this principle should not
be applied here because it is a principle to be applied
between two countries, not within one country.
Unfortunately, there is no relevant rules stating
“extradition” procedures between the PRC and the HKSAR,
resulting in many disputes here. Besides, Hong Kong
people find that the conviction of blackmail against the
Big Spender is unreasonable. But in PRC law, it is stated
that ‘preparation to commit crime’ is guilty. Preparation
is part of the crime. As a result, Big Spender could be
convicted of blackmail in China even though the crime
was committed in HK.

When we discussed the civil laws in China, the

lecturer felt ashamed that China has now only 156 civil
codes while European and American countries have a more
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developed system. Obviously, the development of civil laws
in China is only at a developing stage. But since the PRC
has redeveloped her legal system for less than 20 years,
it is believed that there is still room for development and
improvement.

As a freshman, my legal knowledge is much limited,
Luckily, the accompany of legal practitioners and senior
law students has made our discussion more interesting
and beneficial. The postgraduate students in ZU are very
friendly and helpful indeed. They took part in our
discussion, showed us around and chatted with us to let
us know more about the university life in China.

All in all, the tour was very meaningful and beneficial
to me. | have to thank YLP for giving me the chance to
join the tour.

Tracy Lam (1)
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Angie Li (I)
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| was unwise enough
to comment recently in a
class that it would not be
so long before | retired —
an observation which
brought home to some
students at least, | suppose, how terribly old | am, and
suggested to them that | must have something interesting
to say about the experiences | have had during all those
years as a teacher!

Thirty-three years ago | boarded a plane for the
first time in my life, and flew to Nigeria. | had very little
idea what to expect. | knew that the weather would be
hot. | knew that the food would be hot (my friends and |
had been adding increasing quantities of chillies to our
food to get into training for Nigerian food!) | had had a few
Nigerian classmates at University, but | could not imagine
what life would really be like or a classroom full of Nigerian
students would be like. | found that most of the students
were older than | was (a slightly alarming realisation for a
new teacher), but were friendly, welcoming and made me
feel at home (so that in the end, instead of staying just 3
years | altogether lived in Nigeria for 10 years!)

Looking back it is not how different things were
that | remember but how much they were the same.
Perhaps this is because | was teaching in a University.
The University of London set up little clones of itself all
over the Commonwealth. The University of Hong Kong was
one of these and until very recently, and still to some
extent, remained similar! | had been a student of University
of London student for five years, and | found myself
operating in a similar structure: the subjects were the
same, taught in the same order, using the identical lecture
and tutorial method. And because Nigerian law was very
similar to English, and there were few Nigerian textbooks
(does this sound familiar?) The law | taught was much
the same.

Jill Cottrell

So was Nigeria just like England, but with palm
trees? Of course not. The students inevitably confronted
English law from a different standpoint than English
students. Much like Hong Kong students, my Nigerian
students were having to wrestle with curious cases which
reflected aspects of English life of which most of them
were ignorant. Tort cases tend to bring this home
especially clearly. For William Twining it was a Sudanese
student, living in a country where camels are a fact of
daily life, who asked about a case in which a camel bit a
visitor to a zoo “Please sir what was the animal doing in a
700?"® For me it was the students who did not know what
| meant by a colour bar (the case was an economic tort
one about a dance hall which would not allow black people
in) — or even more so the students who told the others
‘Like South Africa’, and | had to say "Not only in South
Africa | am afraid”.

The politics, too, were very different. | arrived in
Nigeria shortly after a regional election which was
universally agreed to have been ‘rigged’. Politics had
become very violent because people believed that they
could change nothing by voting. Things had got so bad
that by the time | arrived there was a curfew every night,
and it was not thought safe to travel long distances by
road outside the main towns. Three months after | arrived
there was a coup, and the military took over. | was in the
Library when the news broke; the students stood on the
tables and cheered! My personal reaction was less
enthusiastic — though | had to agree that what had just
happened had the keen support of the people and could
be said to be in that sense democratic. But | felt that a
change of government by such a means might set off
developments which would be difficult to change. | was
perhaps right — for nearly 30 of those 33 years Nigeria
has remained under military rule and is now in the process
of returning to civilian, elected government again. The
government that had been overthrown had been corrupt
and incompetent, and it was replaced by one which was
determined to get things done. And our ineffective Vice-
Chancellor was replaced by one who was also determined
to get things done. We were supposed to move to a
permanent campus ... sometime in the future we all
thought. But the new VC and the new military governor
announced in May 1966 that we would start the next
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academic year in the new campus! By the following January
parts of the University were in residence in the new
campus, and the Law Faculty was one of the first to move,
and | was the first in the Law Faculty to move. Oh how we
felt we could not survive away from the facilities of the
biggest city in Black Africa (Ibadan) and away from the
courts. But survive we did, despite the absence of a
supermarket, or any restaurants worth the name, and no
cinema at all, not even one that showed films in Hindi
which were, still are | suspect, the staple of the Nigerian
filmgoer.

In those days education was very much an elite
thing in the sense that classes were small; there were
only 4 law faculties in a country with perhaps 60 million
people. | had 30 students in my lectures on contract and
tort, there were plenty of books in the library. There were
virtually no textbooks on Nigerian law — and teaching
materials were rare in the days before photocopiers when

AL BANK OF NIGERIA 0ugsoo3,

every set of materials had to be typed onto a stencil and
run off one by one. There were no foreign exchange
controls and textbooks were readily available (and some
students at least bought them since they could not
otherwise photocopy them!).

In the years since, Nigerian universities, like many
others in Africa, have gone into a state of some decline.
They still have excellent staff — some of them my
students, just as my students have become judges, and
lawyers, even a military governor, and a distinctly corrupt
minister, | am sorry to say! But these days there is no
foreign exchange to buy foreign books. There are far too
few books, and out of date in most libraries, | suspect.

£

There are too many students for the facilities — human,
literary and physical. On the other hand, there are far
more books on local law, and law reports series which
come to life when politics revives, and fade away again
when the military takes over again.

When | returned to England, people asked me
whether English students were very different from Nigerian
students, and | had to say they were not. | have been
unable to say that certain nationalities of students are
more hardworking than others. There are various
stereotypes — Asian students are supposed to be
hardworking, African students are supposed to be
hardworking. It seems to me that some students are
hardworking everywhere, some students are not, and most
students manage to be hardworking when they can see
the exams looming! The plight of new law students is
similar everywhere; even if they are English, most students
know very little of the realities of life reflected in the law
reports. | had no
idea what a
mortgage was, and
had little
acquaintance with
criminals and
absolutely no clue
how a solicitor
spent his day.®
This is partly why,
perhaps, teaching
in Nigeria, England
or Hong Kong has
been less different
than you might
suppose.

If | had my time all over again, would | do anything
differently? Perhaps | would have studied sociology, or
politics, or anthropology or something really interesting!
Probably | could find something that | could do better than
teaching! Or something that was really useful! | would not
change the experience of living in different countries and
among different cultures, or the people | have met.

®Twining, “The Camel in the Zoo" Shivji, ed., Limits of Legal Radicalism
(Dar es Salaam: Faculty of Law, University of Dar es Salaam, 1986) 15.

@ hen | was a student there were 6 women in a class of 50, and | recall
at least one surprised student in the University canteen saying “Women don 't do
law!”
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lllustrated Law Report — Olivia Wong (ll)
— Yvonne Leung (1)

R v Prince (1974-80) All ER 881

Facts: Prince was charged under S55 of the
1861 OAPA to have taken unlawfully
an unmarried girl under 16 out of the
possession and against the will of her
parents. Prince was told by the girl
that she was 18 and the jury found
that such belief was reasonable and
was held bona fide by Prince.

Held: Prince was guilty of abduction. It was
a strict liability case, ie. mens rea of
Prince was irrelevant.

Roberts (1971) 56 Cr App R 95

Facts: Roberts indecently assaulted the
victim, who jumped out of the
moving car, and sustained
injuries.

Held: Roberts was guilty of assault
occasioning actual bodily harm.
The victim’s reaction did not
constitute a novus actus
interveniens.
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Something important was left out in the recent
blockbuster “Prince of Egypt”.

The Israelites were delivered from the miserable
slavery life in Egypt. On their journey to the Promised Land,
they came to a dead end-the Red Sea. What’s more, the
Egyptian army was chasing them up. There was no way
out. Death was up to their ears.

Before the well-known miracle-Moses put his staff
in the water and divided the Red Sea-something was
missed out by the movie.

According to the Bible, when the Israelites saw
that Egyptians were chasing behind, they panicked and
blamed Moses, “Was it because there were no graves in
Egypt that you brought us to the desert to die? ... It would
have been better for us to serve the Egyptians than to die
in the desert!” (Exodus 14:11-12)

Red Sea can appear in our lives: some hurdles or
problems which are so high and so big-which yet we want
so much to overcome. We want so much to overcome
them because life seems so good at the other end of this
Red Sea. But it seems no way out. It is a sea. We are
doomed.

Red Sea is more than a few difficult assignments
or exams. It may be something which REALLY troubles
your life. Bad relationships with family, lack of courage to
disclose love, a bad habit that cannot be corrected,
someone hard to forgive, etc.. Somewhere deep inside
there is a cry, “Life would be better if these were
eradicated!”

There can be different attitudes towards Red Sea.
You may want to give in as the Israelites did. They would
rather become slaves again than to find the way out.
Should Moses listen to them, the Red Sea would never
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be divided.

Or, worse of all, you lie to yourself by saying that
there is no Red Sea at all when you actually have one.
You may justify this misrepresentation by throwing many
rocks into the Sea, rocks like “busy life”, “heavy
assignments”, “courtship”, “bright future”, etc. While
these rocks per se are not wrongful, it cannot solve the
real problem. The Red Sea is simply too big to be filled up
by these rocks.

Solution? — yes! — The staff!

With the staff, the Red Sea can be divided. There
it overcomes your problem and paves the way to better
life. But there is a little more than that.

Moses’ staff was a symbol only. It was the symbol
of faith. And after all, it was not Moses'’ faith per se that
divided the Red Sea. It was the power of the Almighty God
that precipitated the miracle! Not the faith, not the staff,
not Moses, not the rocks, not the Israelites, but God the
Lord!

Jesus said, “Come to me, all you who are weary
and burdened, and | will give you rest. Take my yoke upon
you and learn from me, for | am gentle and humble in
hear, and you will find rest for your souls. For my yoke is
easy and my burden is light.” (Matthew 11:28-30)

Some time in life we all have to come to our Red
Sea. Are you turning back to be the slaves of Egyptian
again? Or are you facing the Red Sea, raising your staff,
asking the Almighty God through faith to demonstrate His
might?

“There can be miracles, when you believe!

When hope is frail, it’s hard to kill ... ”



Before | entered the Faculty of Law, | received
a friendly warning from one of my friends, “It's a
desolate place, with superficial people.” She went
on to say that, “People are friendly, but it seems

but never talk to in the three years of your
study.”

Now that I've been here for four months, in the
middle of the “desolate” place, amongst the “desolate”
people, | have to say that | don't agree with the statement
totally. | agree that | do seem to have made a lot of friends
that | nod or smile at in passing, but rarely speak to.
Though on the other hand, I've also made friends that |
am close with. If it then makes the Faculty a desolate
place, then this is surely a desolate world.

On reflection, isn’t the world full of this type of
people? People that you remember vaguely that you've
met but can’t seem to recall a name, so you smile and
nod anyway; or people where you once can match a name
to, but have forgotten. So why should it be any different
here? There are afterall, more than four hundred people
in this faculty, one can’t expect to be best friends with all
of them, just as you don’t expect to be best friends with
all the people in Hong Kong.

The one thing that | am uncomfortable with, is not
the nods and smiles of new friends, but the nods and
smiles of old friends that | used to be able to hold a
conversation with. Upon entering university, my old friends
in secondary school seem to have grown apart. Did our
friendship really depend so much on us having a common
environment? It's not that | don’t want to tell them things,
but it's not knowing where to start. Could | tell them about
the joke that somebody made the other day? But hold on
a minute, in order to see the funny side of it, I've to
introduce them to the people involved first, then I've also
got to give them a background of my daily routine, then
I've got to ...... So in the end, | end up saying nothing.
Each time we meet, it seems as if we have less and less
to say to each other, and wordlessly we are drifting further
and further apart.

It saddens me, and | got to think, is the old Chinese
saying that, “If the old ones don’t go, then the new ones

that it's only skin deep. You make a lot of O 4
friends that you nod or smile to in passing, Q o pr,n 5 O
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wouldn’t come” really true? And when we are no longer
close friends, do they all disappear without a trace, no
evidence of our friendship to be found anywhere except
in memories?

| believe that people that pass through my life change
me in someway, and | in turn change them. | have once
read that when two people part, they both leave something
with each other. So, when they interact with other people,
they may pass it on to them, and one day they may find
someone with similar characteristics as themselves, and
discover that they have come a full circle. It's like: | like
to eat watermelon with salt, and | got this from my cousin.
One day, | may meet somebody else that eats watermelon
with salt and may actually be able to draw a web connecting
the three of us! It warms me to think that everyone maybe
connected in someway without knowing it and one day |
may meet someone and think “Gosh, she does that in a
way so similar to me!”

Now | realize that even though my friends are now
no longer close, they are not yet forgotten. They've all left
something with me and vice versa. I've actually changed
because of them. The lines in the movies, “I promise you
that | will never change.” is just a line that we all like to
content ourselves with. In reality, | am nothing but a collage
of each and every one of my friends, a collage of things
that had happened.

| met with my friend again during the holidays, and
she asked me, “So how’s life in that desolate place?”
and | asked her, “Do you feel that I've become more
desolate? That's for you to answer.”

i
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Welcome, ladies and gentlemen
A splendid evening, isn't it?
Music please

My learned sister, shall we dance?
A dazzling necklace indeed
Diamonds of clients’ tears

| adore your head
The paper lantern inside which
Civilizations of ancient ink ignite
Would you bury it?

How do you do?
Are you our sort of professionals?
Do you have
A granite heart or
Eyes of a microscope?
Do you wear
A disdainful robe or
A chivalrous wig?
Can you hear
The sound of angels’ wings?

No? No?
What a shame
Then how can we give you
A cerificate or a medal
To tell the world that you are a professional?

Follow me, my rag doll
To the Bar
Mondays’ court, Saturdays’ pub, Sundays’ God
So that all the criminals shall know
‘Devil’s advocate’
Is thy wounded name

Here is your silk, Sir
It is waterproof, shatterproof, proof
Against fire and bombs through the roof
Yet a bruise pride, play safe
Won't you marry it?

A really splendid evening
Once in a blue moon
Applause please
Longlive LAW
Cheers!
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By the Night They Come Astraea

Dark was the night “Who speaks-of me foully?”

_Where Fear dared to roam, - Then down ¢ame the door.
" Through many a hogne — Night strewn on the floor
Fi'fiffl wiuc | €

ame a Ifght And in came she slowly

“How soon it is you
Are gtm'ned ffnm College, ------ —
My dear wife Knéﬁedge' -
l?ray fell how ym;r do'”

. Therc sat ayoung nian
—| l“,ong due was his sleep |

_ ||| Butawake did he keep—
o W1tha book in hns hand

:}A'kno,c;l‘(atthe'doo'h d more” |

'In the small of the nigh But the strength of qucuics

But strappcd down-With frj One of the two men (at feast)
The man faked a sno

Was ﬂgown out the doc)r

“It is me, you fool?”
Came the voice of his friend.
“To sleep you pretend
Like the grunt of a bull!”

"
D . {4

- ,;heg ay that a fnend
@ %nee came to meet

The man went at once -

A
i
z

At the door he did meet
His like there to §reet
Him stood Ignorance.’

“Hello Ignorance!:-’ ) /. By night they would find..
Do you travel alone?/

Will you pass by my home ~ // Along the dull streets\!
Or take residence?” Of Man’s hollow head,
A /8 For a cool dwelliigg—bed
“Have you room for me? / g‘; And some cold, stiff;‘sheets
Would I be quite a crowd? é? o\
Will my snores be too loud?? The two friends shall y; ’
And your wife, angry be’?” Knowledge alone caﬁgﬁxpel
: And undo the spell
“Fear not, for that WOman They want you to learn.,
Has gone out _of town, \

And till she'comes round,

We shall live like real men!”
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Lennon’s on My Bathroom Door
A b-day song

By Oli
(Oct-9)

I see Lennon’s face
on my bathroom door
without glasses
he is Smiling Jesus
with lotus grace
warm breath of heaven
fairy-tale-berry-sweet
volatile vapor a bug’s life
full-stop now a singing Beatle’s plight
you are a merry
mushroom cloud
swimming freestyle on October the ninth
no need to cry
to face reality
so truly
happy birthday
to you
and bug-day
to
me
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Beau Brummel Garment Care

Refresh Your Garments with

Beau Brummel

Try our high quality drycleaning
sercive of European Standard. We use the
latest cleaning technology from Germany

Order by fax : 2870 1180 or

Email : beaubrum@netvigator.com
Free pickup and delivery-service by
appointment

Our special garment care service:
*Collar *Gown *Wig
Discount for members of the

e“‘ Payment by mailorder, credit cards
‘“ﬁ“ accepted
appo We clean until satisfied
\ fof
cal " .83

Tel

Central Shop: G/F., Sin Hua Bank Building, 2-8 Wellington Street, Central, Hong Kong Tel : 2813-9996

Southside Shop: G/19, G/F., Redhill Plaza, 3 Redhill Road, Tai Tam, Hong Kong Tel : 2813-6208
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‘* Butterworths
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